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In the District Court in and for the District of

Alaska, Second Division.

Term minutes, special September, 1905, term, begun

and held at the Town of Nome in said District

and Division, Sept. 25, 1905.

Saturday, April 14, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

H. M. Hoyt, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the opening of court the following pro-

ceedings were had

:

********
No. 1307.

GILMORE

vs.

McBRIDE.
;

Certified Copy of Minute Order.

On motion of A. J. Daly, defendant was granted

until the opening of navigation to send out the tran-

script on appeal to the Circuit Court of Appeals.
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United States District Court,
,

i

District of Alaska, Second Division,—ss.

I, John H. Dunn, clerk of the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion, do hereby certify that I have compared the

foregoing copy with the original Minute Order of

Court of April 14, 1906, extending time to file

transcript on appeal in U. S. Circuit Court in case

of Gilmore vs. McBride, No. 1307, now on file and

of record in my ofi&ce at Nome, in the District of

Alaska, and the same is a tme and perfect transcript

of said original and of the whole thereof.

Witness my hand and the seal of said court, this

13th day of June, A. D. 1906.

[Seal] JNO. H. DUNN,

[
Clerk.

By Angus McBride,

Deputy.

[Endorsed]: No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. A. G. McBride, Plaintiff, vs. W. A. Gilmore,

Defendant. Certified Coi3y Minute Order. No.

1348. United States Circuit Court of Appeals for

the Ninth Circuit. Filed Jun. 30, 1906. F. D.

Monckton, Clerk. Eefiled Jul. 2, 1906. F. D.

Monckton, Clerk. ,
,
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In the United States District Court, District of

Alaska, Second Division.

No. 1307.

WILLIAM! A. GILMORE,

vs.

A. G. McBRIDE,

Plaintiff,

Defendant.

Complaint.

Comes now the plaintiff and for cause of action

against the above-named defendant alleges as fol-

lows :

I.

That plaintiff is an attorney and counselor at law,

now and at all the times hereinafter mentioned prac-

ticing his profession as such at Nome, Alaska, and

authorized to practice within said district.

II.

That between the first day of May, 1901, and the

1st day of July, 1904, plaintiff performed profes-

sional services for said defendant, and at his special

instance and request in and above recovering pos-

session of an undivided interest in that certain placer

mining claim in the Nome Mining District, District

of Alaska, Second Division, known, named and de-

scribed as the Daisy Placer Claim, and in collecting
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certain money due defendant for rents and royalties

on said claim, which said services were reasonably

worth the sum of fifteen hundred dollars.

III.

That plaintiff has received from defendant the

sum of six hundred forty-four dollars and seventy-

five cents ($644.75) and there still remains a bal-

ance of eight hundred fifty-five dollars and twenty-

five cents now due and owing by the defendant to

the plaintiff for said services.

Wherefore, plaintiff prays judgment against said

defendant in the sum of $855.25 and for his costs and

disbursements in this action.

T. M. REED,
WILLIAII A. GILMOEE,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

WUliam A. Gilmore, being first duly sworn upon

his oath, deposes and says : That he is the plaintiff in

the above-entitled action ; that he has read the above

and foregoing complaint and knows the contents

thereof and the same is true.

WILLIAM A. GILMORE.

Subscribed and sworn to before me this 29th day

of March 1905.

[Notarial Seal] THOS. R. WHITE,

Notary Public for Alaska, Residing at Nome.
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[Endorsed] : No. 1307. In the United States Dis-

trict Court, District of Alaska, Second Di^^sion.

William A. Gilmore, Plaintiff, vs. A. G. McBride,

Defendant. Complaint. Filed in the office of the

Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Mar. 30, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. No. 1307. ''4." Gilmore vs. McBride.

Defts. Ex. 4. Dec. 22, 05. McB. T. M. Reed and

William A. Gilmore, Attorneys at Law, Nome, Alas-

ka, Attorneys for Plaintiff.

In tJie United States District Court, District of

Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,

vs.

A. G. McBRIDE,

Summons.

Plaintiff,

Defendant.

The President of the United States of America, to

A. G. McBride, Defendant, Greeting:

You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file in

the office of the clerk of said Court, at the city of
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Nome, in said District, within thirty (30) days from

the service of this smnmons upon you, or judgment

for want thereof will be taken against you ; and you

are hereby notified that if you fail to answer the said

complaint the plaintiff will apply to the Court for

the relief demanded in his complaint, to wit, for a

judgment against you in the sum of $855.25 for legal

services rendered and for his costs and disburse-

ments herein.

Witness, the Honorable ALFEED S. MOORE,
Judge of the said United States District Court, and

the seal of the said Court, hereto affixed, this 30th

day of March, 1905, and of the Independence of the

United States, the one hundred and twenty-ninth.

[Seal of Court] GEO. V. BORCHSENIUS,
Clerk of the United States District Court, District

of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

2d Div., District of Alaska,—ss.

I hereby certify and return, that on the 30th day

of Mch., 1905, I received the within summons and

that after diligent search, I am unable to find the

within named defendant A. GT. McBride within the

District of Alaska.

JNO. H. DUNN,

United States Marshal.

By J. F. Warren,

Deputy United States Marshal.
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[Endorsed]: No. 1307. In the United States

District Court, District of Alaska, Second Division.

William A. Gilmore, Plaintiff, vs. A. G. McBride,

Defendant. Summons. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Mar. 31, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. William A. Gihnore and T. M. Reed, Attor-

neys at Law, Nome, Alaska, Attorneys for Plaintiff.

(1817.)

In the District Court of the United States, District

of Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,
Plaintiff,

vs.

A. G. McBRIDE,

Defendant.

Answer and Cross-Complaint.

Now comes the defendant, A. G. McBride, and for

answer to the complaint of the plaintiff herein and

for first defense thereto, says:

I.

That he admits the allegations of paragraph one of

the complaint of plaintiff herein.
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II.

That he denies each and every allegation and part

thereof of paragraph two of said complaint.

III.

This defendant admits that the plaintiff has re-

ceived of moneys belonging to this defendant the

sum of six hundred forty-four and 75/100 ($644.75)

dollars, and admits the first and second lines of

paragraph three of said complaint, except the last

word on the second line of said paragraph. Defend-

ant denies each and every allegation and part there-

of of said third paragraph not herein expressly ad-

mitted to be true.

For a second defense to the complaint of plaintiff

defendant says:

That during the month of April, 1901, and prior

thereto the defendant was clauning to be the owner

of and seised in fee simple of an undivided one-

twelfth interest in and to a certain mining claim in

the Nome Mining District known and described as

the Daisy Placer Claim; that in April, 1901, said

claim was owned by divers persons and at said time

a controversy had arisen among the owners of said

claim and persons claiming to own and hold an in-

terest therein, the result of which involved said claim

and the interests of all concerned in litigation, and
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the interest of this defendant in said claim were

clouded and his rights interfered with.

II.

That on or about the day of April, 1901,

plaintiff herein and one P. V. Davis were copartners

and were attorneys at law and maintaining an office

and place of business in the city of Seattle, county

of King and State of Washington, and were then

engaged in business as attorneys and counselors at

law and doing business under the firm name and

style of Davis & Gilmore. That at said time this de-

fendant resided in the city of Seattle, District of

Washington, and by reason of the litigation that was

then pending and had been waged among the own-

ers and alleged owners of interests in and to said

mining claim, this defendant employed the firm of

Davis & Gilmore, which firm was then doing busi-

ness in the District of Alaska, Second Division, as

his attorneys to represent him in the litigation then

pending over the several claims in and to said mining

claim heretofore described. That said firm, to wit,

Davis & Gilmore, of which firm plaintiff herein, W.
A. Gilmore, was at all times a member, accepted em-

loloyment of defendant and then and there con-

tracted and agreed to represent this defendant in

said litigation in this district and at the District

Court being held at Nome. That said fiim of at-
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torneys, of which this plaintiff is a member, agreed

with this defendant that its compensation should be

a reasonable amount, and the same was to be fixed

and determined by this defendant.

III.

That pursuant to said contract and agreement the

plaintiff herein, as a member of said copartnership

of Davis & Gilmore, appeared for this defendant in

this court in 1902, in said litigation and in conjunc-

tion with this defendant and other attorneys whom

defendant employed, assisted in quieting the title

of defendant in and to an undivided one-twenty-

fourth interest in and to said mining claim as here-

tofore described, and in securing judgment in this

court for eleven hundred and seventy-nine dollars

($1179). That the major portion of the work de-

volving upon coimsel in and to the litigation over

defendant's interest in and to said claim was done

and performed by attorneys other than the plaintiff

or the firm of Davis & Gilmore, of which plaintiff

was at all times a member.

rv.

That the services rendered this defendant by said

firm of Davis & Gilmore, of which the said plaintiff

was at all times a member, were the only services

that have been rendered this defendant by the ]Dlaintiff

herein, and that said services so rendered were of
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the value of not to exceed five hundred dollars

($500) ; that pursuant to said contract and agree-

ment of employment between this defendant and the

fimi of Da^ds & Gilmore, of which this plaintiff was

a member, this defendant ad\dsed said firm that said

services were of the value of five hundred dollars

($500) and paid the same, and that said firm of

Davis & Gilmore has rendered no other services, and

neither has the plaintiff as representative of said

firm rendered other or different services, and that

the services rendered by said firm and by said plain-

tiff as representative of said firm have in all resj)ects

been duly paid, and that there is nothing due the

said plaintiff as representative of said finn of Davis

& Gilmore, or otherwise, for sei*vices rendered this

defendant, or in any other capacity.

Cross-complaint and Counterclaim.

Now comes the defendant herein and by way of

cross-complaint against the plaintiff, says:

I.

That at all the times herein mentioned, to wit,

from 1900 up to and including the present time, the

defendant has been the owner of and seised in fee

simple of an undivided interest in and to a certain

mining claim in the Nome Mining District and in

the District of Alaska, and known and designated as

the Daisy Placer Claim.
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n.

That in April, 1901, the defendant employed the

firm of Davis & Gilmore as his attorneys to repre-

sent htm in a certain litigation then pending and in-

stituted relating to defendant's title in and to the

said mining claim ; that at all the times herein men-

tioned the plaintiff was a member of said copartner-

ship of Davis & Gilmore, and at all times was the

representative of said firm of Davis & Gilmore.

III.

That as said representative of said firm of Davis

& Gilmore and as attorney for this defendant, said

plaintiff received in Nome, Alaska, on or about the

23d day of June, 1904, from the proceeds of said

mining claim and then and there the property of

this defendant, the sum of one hundred forty-four

and 75/100 ($144.75) dollars, and neglected and re-

fused to turn the same over to this defendant or any

part of same, but converted the same to his own use.

IV.

By reason of the premises there is due the defend-

ant from said plaintiff said sum of one hundred

forty-four and 75/100 dollars ($144.75) with inter-

est on same from the 23d day of June, 1904, and that

no j)art of same has been paid.

Wherefore, this defendant prays that the com-

plaint of the plaintiff herein be dismissed and that
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he have and recover from said plaintiff said sum

of one hundred forty-four and 75/100 dollars, and

his costs and disbursements herein, and for such

other and further relief as to the Court may seem

proper.

A. G. McBRIDE,

C. S. JOHNSON and

A. J. DALY,

Attorneys for Defendant.

United States of America,

District of Alaska,—ss.

A. G. McBride, being first duly sworn, on oath

says : That he is the defendant in the above-entitled

action ; that he has heard the foregoing answer read,

knows the contents thereof, and that the allegations

contained therein are true,

A. G. McBEIDE.

Subscribed and sworn to before me this 3d day of

July, A. D. 1905.

[Notarial Seal] ALFRED J. DALY,

Notary Public for Alaska.

Service of copy of the within answer is hereby

admitted this 8th day of July, 1905.

WILLIAM A. GILMORE,

Attorney for Plf

.

[Endorsed] : No. 1307. In the United States

District Court for the District of Alaska, Second Di-
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vision. W. A. Gilmore, Plaintiff, vs. A. G. McBride,

Defendant. Answer. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Jul. 5, 1905. Geo. V. Borch-

senius, Clerk. By Angus McBride, Deputy Clerk.

A. G. McBride, C. S. Johnson and A. J. Daly, Attor-

neys for Deft.

In the United States District Court for tlie District

of Alaska, Second Division.

WILLIAM! A. GILMORE,

vs.

A. G. McBRIDE,

Plaintiff,

Defendant.

Amended Complaint.

Comes now the plaintiff and for cause of action

against the above-named defendant alleges as fol-

lows:
I.

That plaintiff is an attorney and counselor at law,

now and at all times hereinafter mentioned, prac-

ticing his profession as such at Nome, Alaska, and

authorized to practice within said district.

II.

That between the first day of May, 1901, and the

1st day of July, 1904, plaintiff performed profes-
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sional services for said defendant, and at his special

instance and request in and about recovering pos-

session of an undivided interest in that certain placer

mining claim, in the Nome Mining District, District

of Alaska, Second Division, known, named and de-

scribed as the Daisy Placer Claim, and in collecting

certain money due defendant for rents and royalties

on said claim, which said services were reasonably

worth the sum of twenty-five hundred ($2500.00)

dollars.

III.

That plaintiff has received from defendant the

sum of six hundred forty-four and 75/100 ($644.75)

dollars and there still remains a balance of eighteen

hundred fifty-five and 25/100 ($1855.25) dollars now

due and owing by the defendant to the plaintiff for

said services.

Wherefore, plaintiff prays judgment against said

defendant in the sum of eighteen hundred fifty-five

and 25/100 ($1855.25) dollars, and for his costs and

disbursements in this action.

T. M. EEED, Jr.,

A. J. BRUNEE,
Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

A. J. Bruner, being first duly sworn, upon oath de-
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poses and says: That lie is the agent and attorney

for the plaintiff in the above-entitled action ; that he

has read the foregoing amended complaint, knows

the contents thereof, and believes the same to be

true; that he makes this affidavit on behalf of the

said plaintiff for the reason that said plaintiff is not

within the District of Alaska.

A. J. BRUNER.

Subscribed and sworn to before me this 19th day

of July, 1905.

[Notarial Seal] G. B. BRUBAKER,
Notary Public in and for the District of Alaska.

Service of a copy of within and foregoing amended

complaint acknowledged this 19th day of July, A. D.

1905.

Attorney for Defendant.

Service of within by copy acknowledged this 20tli

July, 1905.

A. J. DALY,

Atty. for Deft.

[Endorsed] : No. 1307. In the United States

District Court, District of Alaska, Second Division.

William A. Gilmore, Plaintiff, vs. A. G. McBride,

Defendant. Amended Complaint. Filed in the Of-

fice of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Jul. 20, 1905.
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Geo. V. Borchsenius,. Clerk. By Angus McBride,

Deputy Clerk. L. A. J. Bruner, William A. Gilmore,

Attorneys at Law, Nome, Alaska, Attorneys for

Plaintiff.

In the United States District Court for the District

of Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,

Plaintiff,

vs.

A. G. McBRIDE,
Defendant.

Amended Answer and Cross Complaint.

Now comes the defendant, A. G. McBride, and for

an amended answer to the complaint of the plaintiff

herein denies and alleges as follows:

I.

That he admits the allegations of paragraph one of

the complaint of the plaintiff herein.

II.

That he denies each and every allegation and part

thereof of paragraph two of said complaint.

in.

This defendant admits that the plaintiff has re-

ceived of moneys belonging to this defendant the
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sum of six hundred forty-four and 75/100 ($644.75)

dollars, and admits the first and second lines of

paragraph three of said complaint, except the last

word on the second line of said paragraph. Defend-

ant denies each and every allegation and part there-

of of said third paragraph not herein expressly ad-

mitted to be true.

For a further and affirmative answer to the com-

plaint of plaintiff defendant says and alleges:

I.

That on or about the day of April, 1901, and

prior thereto, the defendant was claiming to be the

owner of and seised in fee simple of an undivided

one-twelfth interest in and to a certain mining claim

in the Nome Mining District and known and de-

scribed as the Daisy Placer Claim; that in April,

1901, said claim was owned by divers persons and at

said time a controversy had arisen among the owners

of said claim and persons claiming to own and hold

an interest therein, the result of which involved said

claim and the interests of all concerned in litigation,

and the interests of this defendant in said claim

were clouded and his rights interfered with.

II.

That on or about the day of April, 1901,

plaintiff herein and one P. V. Davis were copartners

and were attornevs at law and maintaining an office
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and place of business in the city of Seattle, county

of King, and State of Washington, and were then

engaged in business as attorneys and counselors at

law and doing business under the firm name and style

of Davis & Gilmore. That at said time this defend-

ant resided in the city of Seattle, District of Wash-

ington, and by reason of the litigation that was then

pending and had been waged among the owners and

alleged owners of interests in and to said mining

claim this defendant employed the firm of Davis &

Gilmore, which firm was then doing business in the

District of Alaska, Second Division, as his attorneys

to represent him in the litigation then pending over

the several claims in and to said mining claim here-

tofore described. That said firm, to wit, Davis &

Gilmore, of which firm plaintiff herein, W. A. Gil-

more, was at all times a member, accepted employ-

ment of defendant and then and there contracted

and agreed to represent this defendant in said litiga-

tion in this district and at the District Court being

held at Nome. That said firm of attorneys, of which

this plaintiff is a member, agreed with this defendant

that its compensation should be a reasonable amount,

and the same was to be fixed and determined by this

defendant.

III.

That pursuant to said contract and agreement the

plaintiff herein, as a member of said copartnership
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of Da\ds & Gilmore, appeared for this defendant in

this court in 1902, in said litigation and in conjunc-

tion with this defendant and other attorneys whom

defendant employed assisted in quieting the title of

defendant in and to an imdivided one-twenty-fourth

interest in and to said mining claim as heretofore

described, and in securing judgment in this court

for $1,179.00. That the major portion of the work

devolving upon counsel in and to the litigation over

defendant's interest in and to said claim was done

and performed by attorneys other than the plaintiff

or the fiiTu of Davis & Gilmore, of which plaintiff

was at all times a member.

IV.

That the services rendered this defendant by said

firm of Davis & Gilmore, of which the said plaintiff

was at all times a member, were the only services

that have been rendered this defendant by the plain-

tiff herein, and that said services so rendered of the

value of not to exceed five hundred ($500.00) dol-

lars; that pursuant to said contract and agreement

of employment between this defendant and the firm

of Davis & Gihnore, of which this plaintiff was a

member, this defendant advised said firm that said

services were of the value of five hundred ($500.00)

dollars and paid the same, and that said firm of

Davis & Gilmore has rendered no other services, and

neither has the plaintiff as representative of said
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firm rendered other or different services, and that

the services rendered by said firm and by said plain-

tiff as representative of said firm have in all respects

been duly paid, and that there is nothing due the said

plaintiff as representative of said firm of Davis &

jrilmore, or otherwise, for services rendered this de-

fendant, or in any other capacity.

Cross-complaint and Counterclaim.

Now comes the defendant herein and by way of

3ross-complaint against the plaintiff says:

That at all the times herein mentioned, to wit,

Prom 1900 up to and including the present time, the

iefendant has been the owner of and seised in fee

simple of an undivided interest in and to a certain

nining claim in the Nome Mining District and in the

District of Alaska and known and described and

iesignated as the Daisy Placer Claim.

II.

That in April, 1901, the defendant employed the

irm of Davis & Gilmore as his attorneys to repre-

sent him in a certain litigation then pending and in-

stituted relating to defendant's title in and to the

said mining claim ; that at all the times herein men-

tioned the plaintiff was a member of said copartner-

ship of Davis & Gilmore, and at all times was the

representative of said firm of Davis & Gilmore.
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III.

That as said representative of said firm of Davis

& Gilmore and as attorney for this defendant, said

plaintiff received in Nome, Alaska, on or about the

23d day of June, 1904, from the ]3roceeds of said

mining claim and then and there the proj)erty of

this defendant, the sum of one hundred forty-four

and 75/100 ($144.75) dollars, and neglected and re-

fused to turn same over to this defendant, or any

part of same, but converted the same to his own use.

IV.

By reason of the premises there is due the de-

fendant from said plaintiff said sum of one hundred

forty-four and 75/100 ($144.75) dollars, with inter-

est on same from the 23d day of June, 1904, and that

no part of same has been paid.

Wherefore, this defendant i)rays that the com-

plaint of the plaintiff herein be dismissed and that

he have and recover from said plaintiff said sum of

one hundred forty-four and 75/100 ($144.75) dollars

and his costs and disbursements herein, and for such

other and further relief as to the Court may seem

proper.

A. G. McBEIDE,

C. S. JOHNSON and

A. J. DALY,

Attorneys for Defendant.
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United States of America,

District of Alaska,—ss.

Alfred J. Daly, being first duly sworn, deposes and

says : I am one of the attorneys for the above-named

defendant, A. G. McBride; I have read the forego-

ing amended answer and cross-complaint and know

the contents thereof, and that the same are true as

I verily believe. That the reason why this verifica-

tion is not made by the defendant A. Gr. McBride is

that he is not within the District of Alaska, and is

incapable of making the same.

ALFRED J. DALY.

Subscribed and sworn to before me this 29th day

of July, 1905.

[Notarial Seal] C. S. JOHNSON,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

Service of copy of within amended answer and

cross-complaint admitted this 30th day of July,

1905.

T. M. REED,

A. J. BRUNER and

WILLIAM A. GILMORE,
Attys. for Plff.

[Endorsed] : 1307. In U. S. District Court in

and for the District of Alaska, 2d Div. Wm. A. Gil-



24 William A. Gilmore

more, Plff., vs. A. G. McBride, Deft. Amended

Answer and Cross-complaint. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Sep. 30, 1905, Jno. H. Dunn,

Clerk. By , Deputy. (L) A. Q. Mc-

Bride, A. J. Daly, C. S. Johnson, Attj^s. for Deft.

In the United States District Court for the District

of Alaska, Second Division.

No. 1307.

WILLIAJM A. GILMORE,

Plaintiff,

vs.

A. G. McBRIDE,

Defendant.

Reply to Amended Answer and Cross-Complaint.

Comes now the plaintiff above named and for

reply to the defendant's amended answer and cross-

complaint, alleges and denies as follows:

Repljdng to the defendant's further and affirma-

tive answer to plaintiff's complaint, the plaintiff al-

leges and denies as follows:

I.

Replying to paragraph two thereof, plaintiff de-

nies that the defendant, at any time, or at all, em-
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ployed the firm of Davis & Gilmore as his attorneys

to represent him in the litigation mentioned in the

l^laintiff 's complaint and in the defendant 's answer

;

and denies that the said firm accepted such employ-

ment from the defendant, or contracted, or agreed to

represent him in any manner whatever ; and the plain-

tiff denies each and every allegation in said para-

graph contained and the whole thereof.

II.

Replying to paragraph three thereof, plaintiff de-

nies each and every allegation therein contained,

and the whole thereof.

III.

Replying to paragraph four thereof, plaintiff de-

nies each and every allegation therein contained,

and the whole thereof.

And answering and replying to defendant's cross-

complaint and counterclaim, plaintiff alleges and

denies as follows

:

I.

Plaintiff denies each and every allegation con-

tained in paragraph two of said cross-complaint and

counterclaim, and the whole thereof.

II.

Answering paragraph three thereof, plaintiff de-
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nies each and every allegation therein contained and

the whole thereof.

III.

Answering paragraph four thereof, plaintiff de-

nies each and every allegation therein contained, and

the whole thereof, and particularly and especially

denies that there is due the defendant from the

plaintiff the said sum of one hundred forty-four and

75/100 ($144.75) dollars, with interest thereon from

the 23d day of June, 1904, or any sum or sums, or

interest, whatever.

Wherefore, plaintiff having fully replied to the

defendant's amended answer and cross-complaint

and counterclaun, prays judgment against the de-

fendant as set forth in his complaint.

A. J. BRUNEE,
T. M. REED,

WILLIAM A. GILMORE,

Attorneys for Plaintiff.

United States of America, i

District of Alaska,—ss.

William A. Gilmore, being first duly sworn, on

oath deposes and says : That he is the plaintiff in the

above-entitled action ; that he has read the foregoing

reply, knows the contents thereof, and that the same

is true, as he verily believes.

WILLIAM A. GILMORE.
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Subscribed and sworn to before me this 27t]i day

of October, 1905.

[Notarial Seal] G. B. BRUBAKER,
Notary Public in and for the District of Alaska.

Service of the foregoing reply, by copy thereof, is

hereby admitted at Nome, Alaska, this 27th day of

October, 1905.

A. J. DALY,

Of Attorneys for Defendant.

[Endorsed]: No. 1307. In the United States Dis-

trict Court, District of Alaska, Second Division.

William A. Gilmore, Plaintiff, vs. A. G. McBride,

Defendant. Reply to Amended Answer and Cross-

complaint. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Oct. 28, 1905. Jno. H. Dunn, Clerk. By
,

Deputy. A. J. Bruner and T. M. Reed, William A.

Gilmore, Attorneys at Law, Nome, Alaska, Attor-

neys for Plaintiff.
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In the District Court in and for the District of

Alaska, Second Division.

Term minutes, special September, 1905, term, be-

gun and held at the town of Nome in said Dis-

trict and Division, Sept. 25, 1905.

Thursday, Dec. 21, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

H. M. Hoyt, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court the following

proceedings were had

:

********
No. 1307.

GILMORE
vs.

McBRIDE.

Trial.

This case came regularly on for trial before the

Court and a jury, A. J. Bruner and T. M. Reed ap-

pearing for the plaintiff, and A. J. Daly, for the de-

fendant. Case reported by Mrs. C. J. Nunne,

Stenographer.
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When eight jurors had been dra^vn, the regular

panel becoming exhausted, the Court directed that a

special venire issue for nine persons from the body

of the District qualified to serve as petit jurors re-

turnable at 2:50 P. M.

At 2 :50 P. M. the marshal returned the special venire

with the following names, all of whom answered at

roU-call: Chas. W. Smith, W. H. Smith, William

Southward, A. M. White, J. F. Smith, Ivan Sheke,

James Bell, J. E. Eul and B. D. Hagerty. The jury

as empaneled and sworn to try the case was as fol-

lows : Geo. T. Watson, Wm. 0. Eobb, Jos. Earl, P. A.

Peterson, J. C. Hines, W. H. Cross, Taylor Payne,

M. E. Kerr, R. D. Hagerty, W. H. Smith, A. M.

White and Chas. W. Smith.

(All jurors on the special venire were finally ex-

cused, except those engaged in the trial of this case.)********
No. 1307.

GILMORE

vs.

McBRIDE.

Trial (Continued).

Trial resumed. Wm. A. Gilmore, the plaintiff,

was sworn and testified until 5:15 P. M., when the

jury was admonished and court adjourned until 10

A. M., Friday, Dec. 22, 1905, subject to reconvene to



30 William A. Gilmore

receive the verdict of the jury out in the case of For-

derer vs. Phillips et al.********
Friday, Dec. 22, 1905, at 10 A. M.********

No. 1307.

GILMORE
vs.

McBEIDE.

Trial (Continued).

Trial resumed, jurors all present.

Juror Wm. 0. Robb stated to the Court that he

was unwell and wished to be excused. Wm. A. Gil-

more and A. J. Daly stipulated in open court that the

trial may proceed with eleven jurors; whereupon

Mr. Robb was excused from further consideration

of this case and discharged finally for the term and

the trial directed to proceed with eleven jurors.

"Wm. A. Gilmore, the plaintiff, took the stand af-

ter being sworn and testified until 12 o'clock, when

the jury was admonished and Court adjourned until

2 P. M.

2 P. M.

No. 1307.

GILMORE
vs.

McBRIDE.
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Trial (Continued).

Trial resumed; jurors all present; Wm. A. Gil-

more, the plaintiff, on the stand for cross-examina-

tion. Defendant offered in evidence a letter dated

July 19, 1902, addressed to ** Judge," signed by Wm.

A. Gilmore ; admitted without objection and marked

Defendant's Exhibit No. 1. Defendant also offered

in evidence the findings of fact and conclusions of

law and decree in the case of McBride vs. Coy et al.,

No. 400, which was admitted without objection and

marked Defendant's Exhibits No. 2 and No. 3, re-

spectively. The defendant also offered in evidence

the complaint in this case. No. 1307 ; admitted with-

out objection and marked Defendant's Exhibit No.

4. Defendant also offered in evidence attorney's

Uen in case No. 400, which was objected to by plain-

tiff, admitted and marked Defendant's Exhibit No.

5.

Albert Fink was then sworn as a witness for plain-

tiff, after which O. D. Cochran was sworn and tes-

tified until 5 :35 P. M., when the jury was admonished

and excused until 10 A. M. to-morrow.********
Saturday, Dec. 23, 1905, at 10 A. M.
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No. 1307.

GILMOEE
vs.

McBRIDE.

Trial (Continued).

Trial resumed; jurors all present. S. T. Jeffreys

and Jas. W. Bell were each sworn and testified on

behalf of plaintiff after which plaintiff rests.

Defendant's case: Defendant offered and read in

evidence the depositions of Frank A. Steele and P.

V. Davis, together with the exhibits attached to the

deposition of P. V. Davis as follows : Receipts Nome

Office, marked exhibit *'A" and admitted; copy list

of cases in United States District Court at Nome

still pending and untried, admitted and marked De-

fendant's Exhibit "B."

On motion of A. J. Daly the depositions contain-

ing the exhibits were ordered detached in order that

the exhibits may go to the jury.

At 12 o'clock the jury was admonished and court

adjourned until 2 P. M.
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2 P. M.

No. 1307.

GILMORE
vs.

McBEIDE.

Trial (Continued).

Trial resumed
;
jurors all present. A. J. Daly of-

fered and read in evidence the deposition of A. G.

McBride, the defendant, together with the exhibits

attached thereto, as follows : Agreement McBride et

al., and Mellon et al., dated July 27, 1900, admitted

and marked Defendant's Exhibit ''A"; facts in Mc-

Bride Nome mining case admitted and marked De-

fendant's Exhibit "B"; suggestions as to order of

proof, admitted and marked Defendant's Exhibit

'*C"; citations marked *'D"; letter Gilmore to Mc-

Bride, June 26, 1903, admitted and marked ''E";

letter McBride to Gilmore, July 15, 1904, marked

*'F"; letter McBride to Gilmore, marked *'G," dated

May 19, 1904; receipts Bruebaker (2) and T. M.

Reed (2), admitted and marked '*!"; letter Gilmore

to McBride, Aug. 8, 1903, and statement, receipts

and disbursements, marked *'J"; letter Gilmore to

McBride, Jan. 20, 1903, marked **K"; letter Gilmore
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to McBride, Sept. 30, 1902, marked **L"; letter Gil-

more to McBride, marked "M," dated Nov. 11, 1902;

letter Gilmore to McBride, dated Mch. 10, 1902,

marked ''N," and statements, receipts and expenses

attached; letter Gilmore to McBride, July 28, 1904,

marked *'0"; and letter Gilmore to McBride, dated

Aug. 4, 1902, marked "B," after which the defend-

ant rests.

The case was argued to the jury and the jury in-

structed by the Court in writing, exceptions to which

were taken in the presence of the jury and before the

jury retired at 5 :35 P. M. to consider of their verdict

in charge of bailiffs Lawrence and Mitchell, who

were first duly sworn.

No. 1307.

GILMORE
vs.

McBEIDE. '

Trial (Continued).

At 10 :10 P. M. the jury came into open court and

through their foreman, J. C. Hines, returned the fol-

lowing verdict

:
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^^In the United States District Court, District of

Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,
Plaintiff,

vs.

A. G. McBRIDE,
Defendant.

Verdict.

We, the jury in the above-entitled action, duly em-

paneled and sworn, do find for the plaintiff in the

siun of $1605.25—sixteen hundred and five dollars

and 25/100 net.

Dated at Nome, Alaska, this 23d day of Decem-

ber, 1905.

J. C. HINES,

Foreman."

Verdict filed and jury discharged finally for the

term.

In the United States District Court, District of

Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,
Plaintiff,

vs.

A. G. McBRIDE,
Defendant.
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]

Verdict.

We, the jury in the above-entitled action, duly

empaneled and sworn, do find for the plaintiff in

the sum of $1605.25, sixteen hundred and five dol-

lars and 25/100 net.

Dated at Nome, Alaska, this 23d day of Decem-

ber, 1905.

J. C. HINES,

Foreman.

[Endorsed] : No. 1307. In United States District

Court, District of Alaska, Second Division. William

A. Gihnore, Plfe., vs. A. G. McBride, Def. Verdict.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Dec. 23, 1905.

Jno. H. Dunn, Clerk. By . McB.

In the United States District Court in and for the

District of Alaska, Second Division.

W. A. GILMORE,
Plaintiff,

vs.

A. G. McBRIDE, " '

Defendant.
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Motion for a New Trial.

Comes now the defendant in the above-entitled ac-

tion and moves the Court that a new trial be granted

in the above-entitled cause in which a verdict was

rendered on December 23d, 1905, in favor of the

plaintiff, in the sum of $1605.25, for the reason and

upon the grounds

:

,

1.

Insufficiency of the evidence to justify the verdict

and it is against the law, in that the evidence showed

that plaintiff had never made a demand upon defend-

ant for the payment of his services prior to the be-

ginning of this action to the amount equal to the sum

for which verdict was rendered in favor of plaintiff.

2.

That said evidence shows that the value of plain-

tiff's services did not equal the sum for which ver-

dict was rendered.

3.

Error in law occurring at the trial and excepted

to by the party making this application.

(a) Error of the Court in allowing the plaintiff

to show the value of the interest in Daisy claim recov-

ered by defendant in the action of McBride vs. Mc-

Coy et al., subsequent to the rendition of the judg-

ment in said action.
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(b) Error of the Court in allowing plaintiff to

show how much royalty and rent had been derived

by defendant from said interest recovered in the ac-

tion of McBride vs. McCoy et al.

(c) Error of the Court in instructing the jury

that in estimating the value of the property involved

in the action of McBride vs. McCoy et al., that they

should consider all of the rents and profits derived

from the interest recovered in the Daisy claim by

McBride in said action, down to the time of the trial

of this action, and also the present value of said in-

terest.

(e) Error of the Court in instructing the jury

that they might consider the values so found as an

element in determining what the reasonable value of

plaintiff's services rendered in said action of Mc-

Bride vs. McCoy.

(f) Error of the Court in instructing the jury

concerning the attorney's lien filed by the plaintiff

in the action of McBride vs. McCoy et al., whereby

all force and effect of the estoppel which was raised

against plaintiff by the filing of said lien was lost

to the defendant, and the force and effect of the tes-

timony as to the filing of said lien was materially de-

creased.

(g) Error of the Court in refusing to give the

instructions requested by the defendant.
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Dated at Nome, Alaska, December 26th, 1905.

C. S. JOHNSON,

A. J. DALY,

Attorneys for Defendant.

Service, by receipt of a copy, of the within motion

for a new trial is hereby accepted this 26th day of

December, 1905.

A. J. BRUNER and

WILLIAM A. GILMORE,

Attorneys for Plaintiff.

[Endorsed] : No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. W. A. Gihnore, Plaintiff, vs. A. G. McBride,

Defendant. Motion for a New Trial. Filed in the

office of the clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome, Dec. 26, 1905. Jno. H. Dunn,

Clerk. By , Deputy. C. S. Johnson, A.

J. Daly, Attorneys for Deft., McB.

In the District Court in and for the District of

Alaska, Second Division.

Term minutes, special September, 1905, term, be-

gun and held at the town of Nome in said Dis-

trict and Division, Sept. 25, 1905.

Saturday, Jan. 6, 1906, at 10 A. M.
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Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

H. M. Hoyt, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had

:

No. 1307.

GILMORE
vs.

McBRIDE.

Order Overruling Motion for New Trial.

Motion for new trial was argued by counsel and

overruled.

In the United States District Courts District of

Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,

vs.

A. G. McBRIDE,

Plaintiff,

Defendant.
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Judgment.

This action came on regularly for trial on the 21st

day of December, 1905, and the said parties appeared

by their attorneys, A. J. Bruner and T. M. Eeed,

counsel for plaintiff, and A. J. Daly, for defendant.

A jury of twelve persons was regularly impaneled

and sworn to try said action, and thereafter witnesses

on the part of the plaintiff and the defendant were

sworn and examined. After hearing the evidence,

the arguments of counsel, and instructions of the

Court, the jury retired to consider of their verdict,

and subsequently returned into court, with the ver-

dict signed by the foreman, and, being called, an-

swered to their names, and say: "We, the jury in

the above-entitled action, duly empaneled and sworn,

do find for the plaintiff in the sum of $1605.25, six-

teen hundred and five dollars and 25/100 net. Dated

at Nome, Alaska, this 23d day of December, 1905.

J. C. HINES,

Foreman."

Wherefore, by virtue of the law, and by reason of

the premises aforesaid, it is ordered, adjudged, and

decreed, that said plaintiff have and recover from

said defendant the siun of sixteen hundred five and

25/100 dollars ($1605.25), with interest thereon at

the legal rate imtil paid, together with said plaintiff's
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costs and disbursements incurred in this action,

amounting to the sum of $166.15.

And it is further ordered, adjudged and decreed

that the plaintiff have execution against the said de-

fendant, and that the said judgment may be made

out of the personal property belonging to said de-

fendant now in the possession of Ira D. Orton, gar-

nishee, or from the real property heretofore attached

in said action.

Done in open court this 10th day of January, A. D.

1906.
;

ALFRED S. MOORE,
United States District Judge.

Service of a copy of the foregoing judgment ac-

knowledged received this 10th day of January, 1906.

A. J. DALY,

Attorney for Defendant.

[Endorsed] : No. 1307. In the United States Dis-

trict Court, District of Alaska, Second Division.

William A. Gilmore, Plaintiff, vs. A. G. McBride,

Defendant. Judgment. Filed in the office of the

clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jan. 10, 1905. Jno. H. Dunn, Clerk. By
, Deputy. A. J. Bruner, T. M. Reed,

William A. Gilmore, Attorneys at Law, Nome, Alas-

ka, Attorneys for Plaintiff. Recorded Vol. 4, Or-

ders and Judgments, p. 76. J. D. 1, page 241.
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In the United States District Court in and for the

District of Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,

vs.

A. G. McBRIDE,

Plaintiff,

Defendant.

Bill of Exceptions.

Be it remembered that this cause coming on reg-

ularly for trial in the above-entitled court on the

21st day of December, A. D. 1905, at 2 o'clock P. M.

of said day, before the Honorable Alfred S. Moore,

Judge of said court, sitting with the jury, plaintiff

appearing in person and with his attorney, Mr. Al-

fred J. Bruner, and the defendant by his attorney,

Mr. Alfred J. Daly, and the jury having been regu-

larly called, empaneled, and sworn to try the issues

herein.

Thereupon the following proceedings were had

and testimony taken, to wit:

WILLIAM A. GILMORE, plaintiff, produced as

a witness on his own behalf, having been duly sworn,

testified as follows:
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"My name is William A. Gilmore; thirty-six years

of age ; my occupation and profession is an attorney

at law ; I studied two years in the Northwestern Uni-

versity and finished there in 1896 ; took a post-grad-

uate course in the law department at Lake Forrest

University, and finished the law department of the

University of Chicago in the summer of 1897 ; I have

been admitted to practice in the State of Washington

and various courts, and in the Circuit Court of Ap-

peals for the Ninth Circuit. In 1900 I arrived in

Nome and remained in Nome from some time about

the middle of June until the close of navigation. In

1901, I was residing in the city of Seattle. I am
acquainted with the defendant A. G. McBride. I

have known him by sight since about 1899 ; I knew

him as an attorney in Seattle in 1899 and in 1900 I

saw him here in Nome, possibly spoke to him. I re-

call seeing him here, however. I first saw him in

Nome in July or August, 1900. My first recollection

of any acquaintance with Mr. McBride was in the

spring of 1901. Along the first of May, 1901, in the

city of Seattle, I met Mr. McBride, I remember, on

First avenue. He asked if I was going to Nome. I

told him I was. He employed me, or rather at that

time he stated to me that he had some difficulty with

some parties at Nome over the Daisy Mining Claim.
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told him that I was quite familiar with that claim,

ad been on it in 1900, and I knew several parties

tiat he mentioned. The Daisy Claim is situated on

Fakeli Gulch, a tributary of Anvil Creek, just above

Fo. 9 ; the claim itself is on Nakeli Gulch in the Cape

Fome Mining and Eecording District, District of

Jaska."

Q. Did you enter into any business relations with

im at that time?

A. Yes, he told me that he wanted me to act as

ttorney for him and try and recover his interest in

le Daisy Claim. He told me that it was a very val-

able claim—^he said that it was a very valuable

aim and that he was entitled to a one-twelfth inter-

5t, that large sums of money had been taken from

le claim by the receiver but that he had not received

ay accounting and that he was entitled, as he be-

eved, to a one-twelfth interest in that claim. He

lid to me at that time that he didn't have any money

> carry on the litigation but he wanted me to assist

bna and wanted me also to assist him in the expenses,

'e said he would pay me a very liberal fee if I woidd

) so ; that the claim was going to be a very valuable

le, and that there would be lots of money to divide

p and that he would be fixed to pay me well for my
ork, and would pay me well for my work. I told
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him I would do the best I could for him, and re-

quested him to come down and see me later. I had

several—two or three conversations with him after

that.

Mr. DALY.—I move to have stricken all the tes-

timony of the witness as to what Mr. McBride stated

about the value of this mining claim, and representa-

tions that he made as to its value, because the ques-

tion is now not what the value of the property in-

volved nor what Mr. McBride stated, and is not re-

sponsive to the question. The answer is not respon-

sive to the question, and I ask to have it stricken

out and the jury given full instructions not to regard

the same.

Which motion was overruled by the Court, to which

ruling of the Court defendant then and there duly

excepted.

''This conversation lasted five or ten minutes; he

stated he would see me again and after a few days

did so. He came up to my office and I had a talk with

him at that time in which he related to me some more

of the facts in the case."

Whereupon the following question was asked the

witness

:

Q. What facts did he relate to you in regard to

what his claim was ?
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Whereupon counsel for the defendant objected,

on the ground that the testimony sought to be elicited

is immaterial, irrelevant and incompetent and not

within the issues ; the only question at issue here be-

ing the reasonable value of the services of Mr. Gil-

more, what services he performed and the real value

thereof. Necessarily the facts would have to be re-

lated by the client to the attorney. What he did do

and the value of the services rendered are the only

matters at issue here. Whereupon, the Court over-

ruled the objection, to which ruling of the Court the

defendant then and there duly excepted and an ex-

ception was duly allowed, and thereupon the witness

proceeded to testify as follows , over the objection of

defendant

:

"j

"Mr. McBride said he came in the summer of

1900 to Alaska as United States Commissioner for

York ; that when he left Seattle he had entered into

some partnership agreement with a man by the name

of John McQuade ; that while he was at York during

the summer of 1900, Mr. McQuade, in the month of

July, obtained a ten days' option from Henry Dop-

ing, the owner of the Daisy Mining Claim; that

shortly after securing the option by Mr. McQuade,

Mr. McBride arrived in Nome from York and that

he and Mr. McQuade began to make negotiations



4St William A. Gilmore

(Testimony of William A. Gilmore.)

with Ex-Mayor Wood of Seattle and another man

by the name of Frank Durand. That Mr. Wood and

Mr. Durand were to make a tender of the twenty-five

thousand dollars due under the option to Mr. Mc-

Quade, giving to Mr. McQuade and Mr. McBride a

one-eighth interest therefor, without any expense

at all. That a few days after the option had expired

and there was no tender under the terms of the op-

tion, and that Mr. McQuade then began negotiations

with a man named E. E. Coy, and a man named

George James and several other parties—a man

named Benbrook, Matson, all alleged friends of E.

E. Coy. I don't remember the names of all the par-

ties, but there were quite a bunch of them. Some of

them mining men, and some of them the moneyed

partners, but at any rate when the time was up for

taking up the McQuade option, an additional time

had been secured for the taking it up but the second

option had been given to Coy, James and others ; that

on the morning of the last day of the option that Coy

and James had made to Doring another tender of

twelve thousand five hundred dollars, but that Bor-

ing had refused to take it because he claimed that he

had a partner, a man named Calkins, who refused to

sign the deed and to ratify the sale. He related to

me quite a number of other facts which I do not now
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recall. That a few days after the making of this

tender that McQuade had deeded over eleven-twelfths

of the Daisy Mining Claim to Coy, James, and that

bunch of names I have already named, reserving to

McBride and McQuade the other one-twelfth; that

on the same day that he, McQuade, had made this

deed, or on the following day after making the deed,

he had entered into another agreement between him-

self, McQuade, and the parties named, E. E. Coy,

James, and others whereby they were to take care of

any litigation that might arise, and leaving but one-

twelfth of the Daisy Mining Claim to McQuade and

McBride; that the original agreement was left with

Charley Sullivan, the lawyer, and that a copy of it

was left with Mr. Wood, the district attorney for him-

self. He told me on the following day, or shortly

after that he had become very ill and left the Dis-

trict of Alaska and came to Seattle, and that every-

thing that had taken place after that he had to rely

on what McQuade had told him when he came out

in the fall ; that he had no very definite knowledge of

what took place that fall in regard to how the litiga-

tion ended, and that he wanted me when I got to

Nome to go to Coy and James and these other people

and to make a demand from them for an accounting

of the gold-dust that had been received by them, or
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that the receiver appointed by the Court had re-

ceived from the claim. That he claimed something

like one hundred thousand dollars had been taken

from the Daisy Mining Claim that summer, and that

he claimed something like ten thousand dollars or

fifteen thousand dollars, or some amount of that kind,

coming to him from the amount of money that had

been taken from the mine by the receiver in 1900.

He also told me that he had learned that Coy, James

and others, the defendants, had been working the

claim during the winter and had taken out some-

where in the neighborhood of one hundred thousand

dollars ; that he wanted one-twelfth of that and also

to recognize him as an owner of an one-twelfth in-

terest in the claim. Well, under his statement to

me I told him I would go ahead and do the best I

could and that if it required more money to carry on

the suit that I would do the best I could to back him

in it also, and I think on the day I left Seattle to go

to Nome, McBride handed me twenty dollars to ap-

ply on the costs. That was all the money he gave me

at that time for expenses. I arrived in Nome some

time about the middle of the month of June, 1901,

and shortly after my arrival, when I got settled I

went down to see James, but immediately after my
arrival I wrote him a letter and in my letter I told
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m I came from McBride, that he had given me his

•wer of attorney and that I was acting as agent for

m, and he asked me to call down to the Del Norte

otel and see him. When I called I gave him my

wer of attorney to read. The power of attorney

IS given to me at my office in Seattle before I left

p Nome in 1901. Mr. James simply scoffed at the

ja of Mr. McBride owning any interest from Dor-

j, that he did not know him in the deal and re-

sed to recognize him in the deal at all. I had nnm-

)us other conversations with Mr. James, so when

vent down to see him at the hotel, I took the power

attorney with me and I handed it to him to read.

p. James was a personal friend of mine and I told

n I was only acting in the capacity of an attorney,

d I explained to him fully the facts that had been

iated to me by Mr. McBride. The only one of the

ler parties that I saw was Mr. Coy, I went

t as I remember and met him on the Daisy Claim.

>y refused to have any conversation with me at all.

iter on I spoke to one or two of the other parties.

Iter my arrival in Nome I went to the recorder's

ice and made an abstract of the title of the claim as

st I could from the information I had. I went

the clerk's office and found that different suits

d been filed over the claim, three or four suits had
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been brought and several interventions had been

made. I found that Durand had brought a suit

against Doring in which they were suing James, Coy,

and Benbrook and those people. Durand claimed

that he was the owner and entitled to a one-half in-

terest under the tender which he, Durand, had made

on the part of McQuade. I found that a receiver

had been appointed and the claim placed in the

hands of Mr. Baker as receiver, and that afterwards

Mr. Baker had been discharged by Judge Noyes, and

Captain Kidston had been appointed. I found that

the records in the case showed that a man named

Fahey had intervened, claiming the ground under

some title which I have forgotten and numerous

others had intervened claiming it also under the Mc-

Quade option. The record showed that the case had

been compromised and that a judgment had been

signed by Judge Noyes in the month of October,

1900, which allowed Durand and Wood twelve hun-

dred and fifty dollars in cash from the receiver in

settlement of their demands ; that the claim had been

cut up in some way whereby Doring and Calkins got

one-half of the claim and Coy, James, and others got

the other half, and that twelve thousand five hundred

dollars had been paid to Doring by Coy, James and

others, and the other interv^eners, out of their share
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f the money in the hands of the receiver, and that

kIcBride had been left out entirely. The records in

he clerk's of&ce showed that after Durand had be-

jan his suit against Doring, Coy, James and others

lad also a receiver appointed, and that he had gone

»ut to the claim and found it in the hands of another

•eceiver. This suit was afterwards dismissed by Mr.

5ullivan. Another suit was brought in the name of

jarimore who was also claiming the ground."

Thereupon coimsel for defendant moved to strike

lut all of the testimony of the witness with regard

the carrying on of those various suits and as to

tow these various cases were settled, because wit-

less was not connected in any manner with said suits

;

10 services were performed by him in any of them,

,nd these various suits have nothing to do with the

ervices actually performed by witness and do not

end to throw any light upon the facts and issues in

he suit brought by the witness against the defendant.

/Vhereupon, said motion was denied by the Court, to

vhidh ruling of the Court the defendant then and

here excepted and an exception was duly allowed,

[•he witness then continued testifying as follows

:

"In my investigations I went to Mr. Sullivan and

Lsked him for the original contract of Mr. McQuade,

ir where he had left the original. He flatly denied
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that lie ever had it or ever had drawn it. Upon ap-

plication to District Attorney Wood he gave me the

copy. After examining it, I asked some of the wit-

nesses whom I thought knew something of the facts

and learned that the original agreement had been,

shortly after the attemj)ted dismissal of the Doring

suit, signed by the parties. I undertook then to try

to get hold of the original agreement and see what I

could do to further my client's interest. They were

very chary of putting it of record and letting me

get a copy of it. I didn't succeed in getting a copy

of it until somewhere the latter part of the summer

of 1901, but I learned of it on several occasions.

Shortly after that, after getting as many facts to-

gether as I could from the information McBride had

given me, I thought the best thing to do was to start

suit, so I entered suit for an accounting to see what I

could do about learning the true facts of the affairs

in the suits where the compromise was had, so I filed

suit on the 8th day of July for an accounting. Some-

time after filing my suit I thought it would be neces-

sary to have Mr. McBride come up, and help me get

possession of some facts that I had learned a portion

of in relation to the suit which had been compromised.

I wanted his confirmation to several of those facts

and also wanted his evidence. I had rather had him
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here in Nome as a witness than take his deposition in

Seattle, so I wrote him telling him that I thought it

was necessary for him to come up and help me. I

haven't the letter with me. Mr. McBride came to

Nome about a month later in August, and remained

here during the month of August and September,

and went out again on the steamship "Queen" on

the 23d day of October. We went out together. A
few weeks after the complaint was filed we learned

some other facts in regard to the case, or about the

time that Mr. McBride arrived here, I think, we de-

termined it best to make other parties defendants.

We amended the complaint making these other par-

ties defendants. That was the principal object of

the first amendment. That was done at our own re-

quest and accord; we asked permission of Judge

Wickersham to do that. I don't think that the Court

held against us on the first complaint, if I remember

right; but I am not very definite in regard to these

matters now. After the amendment Mr. Orton ap-

peared for Doring and others and answered. Mr.

Orton, Mr. Metson and Mr. Campbell appeared for

Doring and others, and answered, and if I recollect

right the firm of Metson and Campbell, together with

Mr. Orton, appeared and answered on behalf of Mr.

Doring and Mr. Calkins. I took a default against
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Mr. Sullivan's clients or I filed a motion for a default

and then Mr. Sullivan appeared before Judge Noyes

and moved that the default be set aside, and the

Judge, it was either Judge Noyes or Judge Wicker-

sham, set aside the default, and Mr. Sullivan filed a

demurrer. About the time of the filing of that de-

go to Dutch Harbor and try some cases down there

so this case dragged along for a month or six weeks

until the return of the Court. After Judge Wicker-

shaw returned to Nome the demurrer was submitted

to Judge Wickersham without argument and sus-

tained. Then we filed an amended complaint four

or five days afterwards. I prepared this second

amended complaint. With regard to the contract

of employment I had with Mr. McBride, he told me

that I was to be paid a liberal fee for my services in

bringing the suit, and if I lost I was to get nothing.

That is, it was a contingent fee as it is called among

the attorneys. Mr. McBride told me he had no

money, and if we lost the suit I would not get any-

thing. If I won I was to be paid a liberal fee.

Judgment was obtained in the suit that I started in

the fall of 1902. The case was tried before Judge

Moore. The case had been reduced to depositions

by the attorneys for the parties in 1901, at which

time I appeared for the plaintiff and Mr. Orton and
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Mr. Sullivan for the defendants, and on the trial be-

fore Judge Moore we simply read the depositions

and argued the case and submitted briefs to the

Court; Judge Reed appeared with me at that time.

The briefs in the case were prepared by Judge Eeed

and myself. Judge Moore rendered a decree in favor

of the plaintiff for a one-twenty-fourth interest in

the Daisy Claim and for something in the neighbor-

hood of eleven hundred and seventy-seven dollars and

costs of the action against the defendants. The

whole amount was about fourteen himdred dollars.

I took steps to enforce that judgment by issuing in

the spring of 1903, an execution against Mr. Coy's

interest in the Daisy Claim. Mr. Coy, I think, at

that time had a one-tenth interest in the Daisy Claim,

but there was a mortgage against it for seven hun-

dred and fifty dollars in favor of the Alaska Bank

that had been assigned to Mr. Metson or Mr. Orton,

one or the other. A sale was had of Mr. Coy's in-

terest, which Mr. Metson bid in for something like

two hundred and fifty dollars. After deducting the

costs of the sale there was something like one hun-

dred and seventy-five dollars turned over by the mar-

shal to the clerk and it was paid to me. I applied

that amount in payment of the costs of the suit of

McBride vs. Coy et al., and the accruing costs. Af-
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ter doing so I think there was about sixty cents left.

In addition I had the clerk issue a transcript of the

judgment document and filed it in the recorder's of-

fice in Council City, where Mr. James was interested

in No. 14 Ophir Creek and other valuable mining

claims. I knew that we could make the judgment

out of his interest there, but that it would cost more

to do so than to wait a few months after filing my
lien. When Mr. James arrived he offered first to

settle his share of the judgment, but I refused, when

after considerable talk he finally paid me three hun-

dred dollars in cash to apply on the judgment, and

the balance in two payments of three hundred dol-

lars which he agreed to pay upon his arrival at

Ophir, so I took his offer and accepted three hundred

dollars because it would be more inconvenient and

costly to issue execution. He kept his word and paid

these amounts according to agreement. These pay-

ments made the entire judgment with interest anl

costs. I paid off the court costs and expenses which

I had i^aid and some which Judge Reed had paid,

paid the fee of Judge Reed which had been agreed

upon, paid Mr. Brubaker a stenographer bill and di-

vided the money that I had left and sent one-half of

it to Mr. McBride in Seattle. I think he got four

hundred and ninety-five dollars as his half and I got

the same."
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Whereupon the following question was asked the

witness

:

Q. Why did you divide it in half ?

Mr. DALY (Counsel for Defendant).—I object to

his reasons for dividing it in half, being immaterial.

Mr. BRUNER (Counsel for Plaintiff).—We wish

to show that it was done as the result of their agree-

ment that they should divide this property in half.

We desire to show that every time Mr. Gilmore re-

ceived any money from the satisfaction of these

judgments that has been related, that he has at all

times divided the money equally between Mr. James

and Mr. McBride as the result of his understanding

with Mr. McBride.

The COURT.—I don't think that there has ever

been any testimony—definite testimony—as to what

their contract was and if there was any contract of

this kind made you had better have him testify; I

don't think that he has ever testified that there ever

was any such contract as that yet.

Whereupon the following question was then asked

the witness

:

Q. Well, 5^ou may relate what there is in regard to

that, Mr. Gilmore?
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A. Well, during the summer of 1901, when Mr.

McBride was with me in Nome we used to give so

much of our attention to this case, and I cannot state

definitely any time, but on numerous occasions he

stated to me that he was going to di\ide with me any-

thing that he got out of the claim. I put in a good

deal of time and was backing him in a way other than

professionally, but he stated frequently that he would

divide with me what we would make out of the claim.

In fact he simply stated to me a great many times,

there is no way of my fixing any definite time be-

cause we were together all of the time and I can only

state in substance, but he said he was going to divide

with me and that was the substance of it.

Whereupon, counsel for the defendant moved to

strike out all of the testimony with regard to what

McBride had stated about dividing, on the ground

that the plaintiff is suing upon what is called a quan-

tmn meruit, or the reasonable value of his services,

and this testimony is a variation of the original con-

tract of agreement which Mr. Gilmore has testified

he had with Mr. McBride ; and for the further reason

that any subsequent agreement is immaterial and in-

admissible under the issues as made up in this case,

and a subsequent agreement would be a variation of

the original agreement and as plaintiff has elected to
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sue upon a quantum meruit he cannot now by any

subsequent statement or agreement vary that con-

tract.

Mr. BRUNER.—I wish to put this in evidence for

the purpose of showing what it was the parties agreed

upon as a liberal compensation for Mr. Gilmore 's

services.

Whereupon defendant's motion was denied, to

which ruling of the Court defendant then and there

duly excepted and an exception was duly allowed.

Whereupon the witness continued to testify over

the objection of defendant as follows

:

"I supposed it was definitely settled that Mr. Mc-

Bride was going to give me one-half of everything

we made out of the property from that time, so when

I received this money, a little bit less than a thousand

dollars, I only sent him one-half. In the spring of

1904, I received two hundred and sixty-eight dollars

from Mr. Orton, being his proportion of the gold-

dust taken from the claim, and in the month of May

or June, I forget which, I sent to Mr. McBride one-

half or one hundred and thirty-four dollars and re-

tained the other half myself. I sent him a statement

at the same time and two weeks after that there was

a final clean-up from the claim. They cleaned up a

whole lot of old tailings from the summer of 1900, and
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their other workings, and they cleaned np about

eight hundred dollars. Out of that Mr. Orton re-

tained what he claimed the one-twenty-fourth inter-

est owed for prospecting and working so that there

was only delivered to me thirty-one dollars and fifty

cents. I divided that and sent Mr. McBride one-half

and retained the other half and applied it upon my

fees, sending him a statement that time stating to

him that Mr. Orton had kept back part of the money

which he claimed had gone for prospect work and as-

sessment work that he claimed that we owed."

Whereupon the following question was asked the

witness

:

Q. What other services did you perform for the

defendant ?

Thereupon, counsel for the defendant objected un-

less the question was confined to the allegations of

plaintiff's complaint; unless confined to work per-

formed by Mr. Gilmore in the litigation concerning

the Daisy Mining Claim, or collecting money due

defendant for rents, and royalties from said claim,

which objection was overruled b}^ the Court, and de-

fendant then and there duly excepted, which excep-

tion was duly allowed, and witness answered as fol-

lows:
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A, During the time of the litigation I was out to

he claims several times, I was out there a number of

imes, out there during the summer of 1902, and once

)r twice in the winter time. As I stated at the time

[ filed the suit I applied to the Court for a receiver,

mt I entered into a stipulation with Mr. Orton and

^r. Sullivan that the claim was not to be worked

luring the litigation and for that reason I never

)ushed those proceedings, and with the exception of

loing the assessment work on the claim and prospect-

ng it a little bit, by this agreement between ourselves

here was no attempt to mine the ground or take any

jold from it until that litigation was settled, but

[uite a number of times after that I was out upon

he claim to see that they were complying with their

,greement and recognizing Mr. McBride 's twenty-

ourth interest. During that time I had also learned

rom a reliable source that the pay-streak over on

he Mattie Claim ran through the Daisy. I was out

ver the claim several times during 1901 and again

Q 1902, and one time I went out with Mr. Orton at

time when there was some little dispute between

ome of the different claimants in regard to the

oundaries and Mr. Orton and I went out and went

round the stakes so as to know in case of litigation

^here the stakes were. I was out again to the claim
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another time in 1902, while they were prospecting

only for the purpose of seeing that they were comply-

ing with their arrangements not to work the ground

or take out any gold while the suit was pending.

Whereupon, the defendants moved that the an-

swer of the witness be stricken out, for the reason

that the same shows that the services mentioned were

rendered by Mr. Gilmore gratituously and did not

comprise any part of the service to be rendered by

Mr. Gilmore imder his contract, and said services

are not alleged or pleaded in the complaint, which

motion was overruled by the Court, to which ruling

of the Court defendant then and there excepted, and

an exception was duly allowed. Whereupon, witness

continued to testify as follows:

*'In my opinion, the reasonable value of my ser-

vices performed by me under my contract with Mr.

McBride was twenty-five hundred dollars. During

the year 1901 the receiver's report filed here in the

court showed that about ten thousand dollars had

been taken out. How much was taken out after that

I have never been able to find out, and the only way

we could prove that was in a lawsuit and to try and

force the other side to state, and I never believed

what they stated was the true amount. I think we

proved that they had taken out between eight and
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nine thousand dollars. I obtained a judgment for

eleven hundred and seventy-nine dollars which was

given on the theory that after taking out the expenses

we were entitled to a one-twenty-fourth interest in

the money in the hands of the receiver and money in

the hands of the defendants."

Whereupon, the following question was asked the

witness

:

Q. What was the current value of the Daisy

Claim for the year 1901 ?

Whereupon, defendant objected to said question

because said witness has not shown himself to be

qualified to state. Mr. Gilmore has not shown him-

self to be an expert upon the current value of mining

property. Which objection was overruled by the

Court, to which ruling defendant then and there

duly excepted, and an exception was duly allowed.

Thereupon the witness answered as follows:

A. The current value in 1901 for the Daisy

Claim I should say was one hundred thousand dol-

lars. I think it could have been sold for that easily.

Whereupon, the following question was asked the

witness

:

Q. What has been taken out of the property since

that time, if you know ?

Whereupon defendant objected to the question be-

cause it was directed to what Mr. McBride received
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for the property after the judgment was obtained.

Second, that it is an attempt to fix the value of the

property involved in the litigation by a value ob-

tained after the judgment had been obtained, and

after the services had been rendered by Mr. Gilmore.

Third, it is an attempt to fix the value of the prop-

erty by what Mr. McBride received after the judg-

ment had been obtained. Fourth, it is an attempt to

fix the value of Mr. Gilmore 's services upon a value

which could only be prospective at the time the ser-

vices were rendered—a value that could not have

been taken into consideration by him while per-

forming the services. Which objections were over-

ruled by the Court, to which ruling of the Court the

defendants then and there excepted and an excep-

tion was duly allowed. The witness then answered

as follows

:

A. I know approximately. Mr. Orton told me

—

Mr. Orton is the acting manager of the operations

of the claim—that they had received gold-dust this

spring amounting to

—

Mr. DALY.—I object to him stating what Mr.

Orton told him the receipts were while he was man-

ager.

Which objection was overruled by the Court, and

to which ruling of the Court the defendant then and
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there duly excepted, and an exception was duly al-

lowed. Witness then answered as follows:

A. He told me they took out a hundred and

thirty thousand dollars in cleaning up this spring.

He was answering under oath in a garnishment pro-

ceeding and he approximated it at that time, I think

it was the month of May that there was a net amount

of eighty-three thousand dollars, and I think Mr.

McBride, the defendant, answering under oath in

his disposition testified that he had between four and

five thousand dollars as his share, and I know that

the whole claim is now being worked with a large

crew of men. His four or five thousand dollars was

net, what his interest netted him for the cleanup for

that year. He was speaking of what was taken out

last winter when they cleaned up this spring.

Whereupon counsel for the defendant, on permis-

sion of the Court, asked the following question of

witness

:

Q. Were you acting as attorney for Mr. McBride

last winter?

A. No, I have not acted for htm since the time

stated in my complaint; I think the 1st or 2d, any-

way some time in July of 1904.

Q. So all this money extracted from the claim and

cleaned up was extracted after you ceased to be em-

ployed by Mr. McBride ?
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A. Yes, sir; that was all cleaned up in the early

spring of last season.

Whereupon defendant moved to have witness' an-

swer with regard to the money received by Mr. Mc-

Bride, stricken out on the ground that the money re-

ceived by Mr. McBride was received after Mr. Gil-

more 's services had been performed; which motion

was denied by the Court, to which ruling of the Court

defendant then and there duly excepted, and an ex-

ception was duly allowed.

And thereupon the witness was cross-examined

and on his cross-examination testified as follows

:

"I began practicing in Seattle in 1898. The first

active practice I did was while I was connected with

a law office in Chicago, the last year I was there.

Didn't do very much practicing as I was at school

most of the time. In the summer of 1899, I entered

into partnership with Mr. P. V. Davis, a lawyer in

Seattle. That partnership lasted until the spring

of 1902. I was engaged in general practice of law

with him, although we had some qualifications on our

partnership at the time we entered into it. I see

that Mr. McBride states in his deposition that he had

been to see Mr. Davis prior to the time I saw him.

I did not know it then but I know that the first time

he ever spoke to me about it I remember quite well
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it was on the street, on First avenue right in front of

Y. M. C. A. Building. I don't know whether he

had seen Mr. Davis before that or not. I had just

barely a speaking acquaintance with Mr. McBride

before that time, only a passing acquaintance. I

am not sure if Mr. McBride knew Mr. Davis at that

time, but I presume he did. To a certain extent the

firm of Davis & Gilmore extended to Alaska matters

to the extent that any suits brought prior to my de-

parture for Nome we were partners in, our partner-

ship continued, but we decided that we would not

carry any lawsuits ; that if either of the partners be-

gan a suit which was to be carried, that is to say in

which no cash was advanced, it was to be a personal

matter with him, and was not a partnership matter.

That is, it was practically understood that as a part-

nership we would take no risks. Whatever general

business came into the firm, or to either of the firm,

where the firm did the work and charged fees for

without any risk, the firm was to take it and divide

the fees equally, but under no circumstances was the

firm to expend any money to carry any lawsuit. If

any of us wanted to do so it was at our own risk,

our own personal risk, and any investment that

might be made were to be the personal matter with

the person making it, and afterwards both Mr. Davis

and myself carried several lawsuits in that way. I
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mean by taking risks, advancing costs and disburse-

ments, otherwise our partnership was a general part-

nership. In 1900 we made an arrangement with Mr.

McConnell who was also going to Nome, and we en-

tered into a kind of a three-cornered arrangement

which was to last until the summer of 1900, and was

then dissolved, and then subsequently in 1901 we en-

tered into another sort of an arrangement with Mr.

McConnell which was to last while we were in Nome

in the summer of 1901, but we didn't divide up with

him or anything of that kind. He was not a full

partner but was to look after matters in the office,

more as a clerk, and also to engage in practice what-

ever he liked to do and could obtain. He had, how-

ever, nothing to do with this suit. Mr. McConnell

had a share in new business which we took in in Nome

in 1901. Mr. Davis never told me that Mr. McBride

came to see him and he told me nothing about Mr.

McBride 's affairs before Mr. McBride came to see

me. I don't think I ever said anything to Mr. Davis

about Mr. McBride coming to see me. I spoke to

Mr. Davis afterwards about it and told him that Mr.

McBride wanted to employ me to carry on his case,

and if I did so I would have to take the case for

him and pay the expenses or help pay the expenses.

I do not know whether I informed Mr. Davis at the
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time that I was going to take the case for Mr. Mc-

Bride and carry it, and take my fee out of what I

recovered. But I know that Mr. Davis fully under-

stood that I was to carry the case. My recollection

of it is that I told Mr. Davis about the time I was

going to Nome about Mr. McBride employing me,

and that he had some kind of an interest in Nome

which he thought was very valuable, but that he was

not in a condition financially to pay the expenses,

and I told him I would go ahead and do the best I

could, at least share the expenses and help him carry

on his case. I told Mr. Davis that if I took the case

I would do so on my own money. As to the limita-

tion on our partnership, I will say that if a client

came to either one of us and made a proposition that

he wanted us to bring a lawsuit, that he didn't have

sufficient funds to pay or to carry on his lawsuit, and

wanted us to put up some of the expenses, then

we would not take his case, we would turn him

down, or if either one of us wanted to take his

case, wanted to take the risk of putting up the

money to pay some of the expenses, then if either

one undertook the litigation, it was undertaken in

the name of the firm, that is, suit was brought under

the firm name, but the member of the firm that went

in and put up the costs and expenses would receive
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the profits and bear the loss individually. That is to

say, the firm would not put up any expenses as a

firm and if either member desired to do so it was a

personal matter with him, and our books so showed.

We agreed to carry no money risks as a firm. I

told Mr. Davis that Mr. McBride claimed he had an

equitable interest in a claim up here in Nome, but

he claimed he was broke and wanted me to go on and

take it on a contingency, on a contingent fee, that

he would pay me well if I would carry him in his

litigation if we succeeded, and nothing if we lost.

My recollection is that Mr. Davis told me to go on,

and take the employment if I wanted to. That is

about all the talk I had with Mr. Davis. My agree-

ment with Mr. McBride was that I would carry him

along if I started in, as he said he didn't have enough

money to start the suit up in Nome and to pay me,

but if I would go on and start a suit, anything that

was paid out of course in the way of expenses would

be paid back, but I was to get a reasonable fee, or as

he said I was to be paid well. There was not very

much said between us about the question of fee, ex-

cept that he stated that I was to be paid well if I won

and nothing if I lost. If I had lost the case I don't

think that I ever would have gotten back the expen-

ses. Mr. McBride came to me after I went out in
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1901 or along in April of 1902, lie paid me all the

costs and expenses but twenty-five dollars according

to the accounting that we had. I don 't know whether

that is right or not. I think there was an account

rendered. I don't remember now just what it con-

tained, but the account was correct. I remember

giving to Mr. McBride a statement of what I thought

was coming to me from him which included not only

costs and expenses in the suit, but money advanced

personally to him, and I remember that I met him

one day in the courthouse in Seattle and he gave me

all but twenty-five dollars. The biggest part of the

account was the item of forty dollars which I loaned

him to go outside with. The money borrowed per-

sonally was not spent in connection with this litiga-

tion. I got paid every cent that he owed me, and I

loaned him money every time he wanted it. Before

I left Seattle Mr. McBride gave me twenty dollars

and said that would help pay court costs, and I could

advance the rest. The agreement was that he was

to advance what costs he could and I was to go on

and help him along when his money gave out, and he

was to pay back the money that I advanced whenever

he could. I was to be paid back the costs in the case

even though the case was lost. I thought that was

the understanding and agreement, but I don't recol-
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lect at this time whether anything was actually said

about my ha^dng the costs returned to me. In the

fall of 1902 I made out a statement of the amount of

money I gave Mr. McBride from time to time and

the amount of money I had laid out in the lawsuit,

and told him I needed the money and asked him to

pay it as soon as possible, and he afterwards gave

it to me entirely except twenty-five dollars. That

account, however, did not include all of the actual

money I had expended in the lawsuit. When I

came back in 1902, I paid out some expenses which

were not repaid to me until the final conclusion of the

litigation. I don't know that I ever talked of this

case to Mr. Davis. In fact, I almost know I never

did. I don't think Mr. Davis ever paid any atten-

tion to the case until Mr. McBride went to him and

talked to him about it, and asked him if he considered

he was interested in the fee. I don't think he knew

anything about the case at all and I don't think he

ever thought he was interested in it. In fact I know

he knew he had no interest in it. When I returned

in the fall of 1901, I think statements were made by

Mr. McConnell concerning our business at Nome. I

gave Mr. Davis a copy of the statement. I didn't

make the statement out and didn't pay much atten-

tion to it, but I remember Mr. McConnell made out
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a statement and gave me a duplicate copy. In that

statement there was a list of the cases that I was

conducting at Nome, and in that statement there was

a list made out, and I know Mr. McConnell put in

that list all of the cases that I then had pending in

the Alaskan courts, and this case of McBride vs.

Coy et al. was mentioned in the list. I know as a

matter of fact there were one or two cases on that

list that Mr. Davis had nothing to do with and never

had anything at all to do with. I handed the state-

ment to Mr. Davis because he was interested in some

of the business. There was among them some cases

in the statement in which Mr. Davis was interested

or in which he had a one-third interest in all of the

proceeds and there were also cases in that list in

which he had no interest at all. I know that the

proceeds of the business Mr. McConnell put in that

statement, so as Mr. Da\is was entitled to one-third

I gave him a check for the money so I just passed the

thing over to Mr. Davis and let him figure it out and

gave him a check for his share without any regard

whatever to what the statement contained. We
never paid any attention whatever to the statement.

I know that Mr. Davis never claimed any interest in

this case to me, and if it says that Mr. Davis had any

interest or had any interest in this case, why, it is
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simply Mr. McConnell's mistake, that is all. I know

one case whicli I turned over to Mr. McConnell and

Mr. Davis. I know in Ms deposition Mr. Davis

states that he had a claim, or thought he had a claim

or had claimed at one time an interest in this Mc-

Bride case and afterwards found out under our ar-

rangements as to all cases, he had no interest in this

case.
'

'

Thereupon Defendant's Exhibit ''B" of deposi-

tion of P. V. Davis was handed the witness for ex-

amination, and witness testified concerning it that

he thought it was a copy of the statement which he

had handed to Mr. Davis. Witness then continued

testifying as follows:

"There are some eleven cases mentioned in this

statement and one or two of those cases, I think, are

Mr. McConnell's own cases which I had nothing to

do with at all. The case of McBride vs. Coy et al.

is mentioned in this statement. It was not really re-

ported to him. Mr. Davis knew it had slipped

into this paper, as he says that in his deposition, as

I understand it. Mr. Davis and I dissolved our

partnership in the spring of 1902, I think some time

about the first of July, and we dissolved all of our

partnership affairs at that time. I told Mr. Mc-

Bride—the first time he spoke to me, I told him the
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firm could not put up the expenses and I told him of

the agreement between Mr. Davis and myself, and if

I took this case I would have to take it individually.

I also spoke to Mr. Davis about it afterwards, I think.

Mr. McBride understood this and there never was

any question regarding Mr. Davis having anything

to do with it. Mr. McBride knew all the time he was

dealing with me personally and not with the firm, be-

cause I told him of our arrangements. I did not tell

him at first Mr. Davis was willing he should have no

interest in the case, but I did so before I left Seattle,

and he understood that Mr. Da"^ds had nothing to do

with it. The firm of Davis & Gilmore had no inter-

est whatever in the lawsuit. I knew Mr. McBride

was an attorney at law in Seattle. There was noth-

ing said about Mr. McBride being an attorney at the

time I was talking with him, but he knew that I

knew he was. There was nothing said about Mr. Mc-

Bride assisting me when I came to Nome, but after

I came to Nome if I concluded, after looking into

the matter, it was best to have him come up to Nome

and be present when the matter came up, I should

send for him, and that was about all we agreed to.

There was nothing said by either of us about either

one fixing the fee. He simply agreed to pay me a

reasonable contingent fee if I won. There was
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nothing said about fixing the fee—that was fixed in

the original conversation. Mr. McBride came into

our office before I went to Nome, possibly about

three times. I would not swear positively which

conversation it was in which there was a reference

about fees. He gave me a written statement of what

he thought the facts were. As I remember he stated

he had gained part of them from McQuade who had

arrived the fall before. He also handed me a letter

from Mr. Rinehart, or showed it to me, either one or

the other. He pretty generally discussed the facts

with me as he understood them. He did not discuss

the law features at all. As a matter of fact he did

not know some of the facts. He left them to me to

find out because he did not know the nature of the

agreement and knew nothing about the litigation or

the ending of the litigation that had taken place.

All he knew about that matter was mere hearsay

from people who had come out and what letters he

had received. He had a fair idea of the state of af-

fairs as far as his ideas went. He did not know any-

thing about the settlement in 1901 and I didn't know

anything about it until I came to Nome afterwards,

and it was after that I disclosed them to him at Nome.

This agreement that he had learned about after-

wards in Seattle had been entered into in 1900, about
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the time or a little after the time he left for the out-

side. With regard tg this agreement I went over

the complete matter of the trial had in the court,

uid found there was a conflict of statements out

about it. I was unable to get hold of a copy of it

even, and I found that it was necessary to get it in

order to prepare our case for trial, and it was most

important to have this instriunent before I could

get the whole of our case. We got a copy, I think,

about the time Mr. McBride arrived. I think Mr.

McBride left Nome the 25th day of July in 1900,

the day following the making of this contract that

was left with Mr. Sullivan. In discussing the value

of his interest in the Daisy Claim Mr. McBride sim-

ply spoke from hearsay. He did not pretend to

know personally anything about it. I told him that

I had been up on the claim in 1900, and had talked

to the receiver, in fact, and knew quite a good deal

about the claim myself, that I had been on the

ground. I had a fair idea what the Daisy Claim was

worth, or at least thought I did."

Whereupon the following question was then asked

the witness

:

Q. So that you were not led to go into this case

by what Mr. McBride told you of the value of the

claim or of his interest ?
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A. Well, I based my idea on the value of the

case, partly on what he said and partly on what I

knew.

Witness then continued testif^ong as follows:

"All the means I had of knowing really was what

he said of his interest, because all I knew about the

value was in regard to the value of the Daisy Claim

itself, or what its reputed value was. The Daisy

Claim at that time was valued as one of the richest

claims in this portion of Alaska. j\Ir. McBride

claimed that the receipts from the claim that year

were possibly a hundred thousand dollars. That

was all that I thought I knew about the value of the

claim. I began the suit on the 8th day of July, 1901.

I probably had been in Nome then ten days or two

weeks. I made inquiries in regard to the claim and

went over the receiver's reports a great many times

in attemx^ting to collect evidence and get at the bot-

tom of the facts of the case. I had no way of finding

out the actual value of the claim except to rely upon

the statement of the attorneys, and at that time they

were rimning the claim down saying that it was no

good. I got a better idea from Mr. Doring than

from anybody else connected with the Daisy Claim.

He and his partner owned one-half of the Daisy

Claim. I talked with Mr. James, Mr. McBride, Mr.

Coy, and Mrs. Nugent, and I think also with Mr.
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Benbrook. I talked particularly with the owners of

the claim concerning the value of it."

Whereupon the following question was then asked

the witness

:

Q. So that you were pretty well informed as to the

value and upon the condition of affairs in connection

with the Daisy Claim before you ever brought that

suit of Mr. McBride 's?

Witness then continued testifying as follows:

"Yes, I had a fair idea of the claim at that time.

I did not rely wholly upon what Mr. McBride stated

wdth regard to the value of the claim. Eleven him-

dred and seventy-nine dollars was awarded to Mr.

McBride, that was one-twenty-fourth of the net

amomit that was returned by the receiver and one-

twenty-fourth of what the defendants in the suit of

McBride vs. Coy et al. had taken out. The suit I

brought for Mr. McBride asked for an accounting.

It is not necessary to state in a suit for an accounting

the exact amount of McBride 's share in the gold-

dust. On the accounting it was found by the Court

that some twenty-seven thousand dollars in all had

been taken out as the net amount after paying all

the expenses for extracting the gold and the Court

gave him a decree for one-twenty-fourth interest in

the property and one-twenty-fourth of this net
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amount, twenty-seven thousand dollars, which makes

the amount recovered by him in the accounting eleven

himdred and seventy-nine dollars. What I got Mr.

McBride was a one twenty-fourth interest in the

claim and eleven hundred and seventy-nine dollars

all told, after paying the costs and disbursements and

the interest on the judgment up until the time it was

paid. I stated on my direct examination that the

market value of the Daisy Claim was one hundred

thousand dollars in 1901, that is what it could have

been sold for in 1901. Personally, I put a higher

estimate on it than that. This estimate was made by

me about the time the suit was begun; I don't know

whether I estimated the value before that or not. I

think it had about the same value in the fall as it had

in July, that is, I think it did. What I mean to say

is that if the Dais}^ Claim had been put up at a forced

sale in 1901, it would have brought one hundred thou-

sand dollars. I believe Mr. Doring refused fifty

thousand dollars for his half interest which he and

Mr. Calkins owned, and I think he so testified after-

wards. I Ivnow of the sale by McQuade of an inter-

est equal to that of McBride 's for the sum of five

hundred dollars in 1900. I know what Mr. McBride

stated to me about that. ^Ir. McQuade sold his in-

terest in the fall of 1900. Just before he left Nome
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he deeded over everything he owned in the claim to

James, Benbrook, Coy, and others for five hmidred

dollars and then quit the country and left. The in-

terest he sold to James, Coy et al., for five hundred

dollars included his share of the money that was in

the hands of the receiver. Mr. McBride told me be-

fore I left Seattle how Mr. McQuade come to sell out

for five hundred dollars. ]Mr. McQuade sold some

time the last of October, 1900, just before the last

boats left for the outside. McQuade had the original

option and sold ten-twelfths of it to the defendants

in the suit of McBride vs. Coy et al., leaving one-

sixth to himself and Mr. McBride, and Mr. McBride

and Mr. McQuade having equal interests each was

to have one-twelftli. I understood Mr. McQuade

gave up his interest, gave up his royalty in what was

coming to him from the receiver, and everything he

had for five hundred dollars and quit and left the

country. As to other sales of interest in the Daisy

Claim I think the records shows that Mr. Coy, a de-

fendant to that suit, sold out to Mr. Orton and Mr.

Metson what interest he had, I don't remember the

exact amount. That was done prior to the time I

quit working for Mr. McBride, I don't know the

date, some time between the fall of 1901 and the time

T collected this judgment. I do not know of any
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other interests having been sold prior to the bring-

ing or pendency of the suit. If there had been I

don't recollect them. I never considered the sale

of McQuade in fixing the value of the claim because

I knew of the facts and how it came to be sold. I

knew of no other sales to go by than the McQuade

sale in considering the value of the property. Mr.

Orton also told me he also had some kind of an in-

terest in the Daisy Claim, but I think he derived his

as attorney's fees. I based my estimate of the value

of the Daisy Claim upon what information I could

get what I knew myself, and what Mr. McBride told

me, and from what I learned from other parties in

connection with it. I knew every claim pretty

nearly around there, and investigated the records in

regard to them and gained considerable knowledge

in regard to them, a year before at the time the dis-

covery of gold on the Mattie Claim. I knew that

the defendants in 1901 were not working the Daisy

Claim, and that they were saying and claiming that

the paystreak had been worked out, but I had no per-

sonal knowledge of it whatever. I understood and

was informed by men who were working on the

ground at the time, while the receiver was working,

that he had taken out more money than he had re-

ported to the Court. I do not know anything about
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the working out of the paystreak on the Daisy Claim

in 1901. In the fall and winter of 1902, I became

convinced that the paystreak had been worked out.

In 1903 there was some prospecting done there but

at that time I don't think that the claim was consid-

ered as valuable as it was in 1901. In the winter of

1902-1903, I considered the claim would be valuable

as a hydraulic mine if we had the water. During the

fall and winter of 1902, 1 believed from the informa-

tion I had received that the paystreak that the re-

ceiver had worked, had been worked out. The other

side was then asking us to pay our expense of pros-

pecting the ground. During the summer of 1902, I

don't know as I made any estimate of Mr. McBride 's

interest in the Daisy Claim. I remember writing

Mr. McBride what Mr. Orton offered for it. I don't

recollect that I made any estimate of the market

value of Mr. McBride 's interest in 1902. I recollect

in 1903 I wrote to Mr. McBride about what Mr. Or-

ton had offered. I don't know whether I had any

estimate, I am not very clear on that now, whether I

made any estimate on it in 1902 or not. I believed,

and still thought it valuable in 1902. Mr. Orton

made the offer after the judgment had been rendered

some time in 1903. I wrote the letter dated Septem-

ber 30th, 1902, which you have handed to me which

is marked Defendant's Exhibit *L.' That was the
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letter wherein I told him of the sale, that some of the

defendants had made an offer for his interest and

that was on information, what I had found out in

regard to the work that had been done on the Daisy

Claim. Mr. Orton made the offer of two hundred

and fifty dollars for Mr. McBride's interest, made

it to Judge Reed. Judge Reed told me and I wrote

it to Mr. McBride. I wrote to McBride that we had

received an offer and asking me to see if I could not

compromise it in some way, and I wanted to get my

money out of it myself. I told him that Judge Reed

had been offered in settlement two hundred and

fifty dollars, and that Judge had spoken to me about

it, or something to that effect. I also said in that

letter that Mr. Gassman, Mr. Hayes, Mr. Hager, Mr.

Mattsen and Mr. James, Mr. Benbrook and Nugent

interests, they had all sold out to Mr. Orton. It was

so reported to me. I could not tell whether it was a

genuine sale or not. At that tune the suit had not

been settled. All I know is that they claimed to have

received six thousand dollars, don't know whether

that was so or not. These defendants who sold to

Mr. Metson and Mr. Orton had a half-interest less

what Mr. McBride claimed. I did write in that let-

ter of September 30th, that the claim had been a dis-

appointment by reason of the prospecting work that

i
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had been done. I did not write that to him for a cer-

tainty but as to what I had learned in connection

with the claim. The judgment in the McBride vs.

Coy et al. case was rendered November 12th, 1902.

I could not give any other estimate what McBride 's

interest was worth during 1902, any more than what

I wrote to him. After the suit was tried and judg-

ment rendered I would say that the current market

value of McBride 's interest during 1903 rose a little.

We got a little better offer in 1903 than we got in

1902. I didn't form any particular estimate but

wrote to Mr. McBride what we had been offered. I

wrote that, I think, in the fall or winter some time

of 1903. I think I wrote Mr. McBride that Mr. Or-

ton had offered two hundred and fifty dollars and

would possibly give five hundred dollars for it. I

wrote the letter dated August, 1903, m which it is

stated that two hundred and fifty to five hundred dol-

lars could be obtained for McBride 's interest. I did

not put any estimate on it myself at that time, but it

was not very long after that until they found the pay

again and commenced to take out a dump. The pay

was found in the winter timie, along about Christmas

or New Year's in the winter of 1903-04. I certainly

remember telling Mr. McBride that pay had been

found in the Daisy Claim; that Mr. Allen of the
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Wild Goose Company had told me. I haven't got a

copy of the letter. Quite a few of the copies of the

letters I wrote to Mr. McBride have been mislaid.

I moved several times during that time and I think'

some of the copies of my letters were left in my let-

ter-file when I left Seattle, I am not sure. I haven't

got any now except the one I found and showed you,

they are all lost. I had some copies of the letters I

wrote but I don't know whether I kept a copy of

the one I spoke to you about just now. I haven *t

got it now. Shortly after securing the judgment I

wrote several letters in January, 1903. I don't re-

member the contents of them. In fact I never got

any answer from McBride from the time I sent

him money in 1903, until the fall of the year 1904.

He never answered any of my letters. I did write

a letter to Mr. McBride on January 20th, 1903, stat-

ing to him that Mr. Orton was buying up all the title

of the Daisy and had been prospecting all smnmer

and winter, and so far no results had been obtained.

I could not say what the value of Mr. McBride 's in-

terest was on November 12th, 1902, when the judg-

ment was obtained. I don't suppose it had any

market value. It could not have been sold at that

time, nobody would have bought it but Mr. Orton.

He was buying up interests at about what he offered

at that time. At least I understood he was buying
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up more or less of the claim, and I don't believe it

could have been sold to anybody else unless they

bought it as a sort of a gamble, because the paystreak

at that time was lost and was not found at all until

the month of March or February. Mr. Orton of-

fered Judge Eeed two hundred and fifty dollars and

afterwards five hundred dollars. I think he raised

his offer, that is my recollection. We had two or

three theories in regard to the suit that was brought

for Mr. McBride. Mr. McBride had one theory

which he related to me in Seattle, and I had another,

and without looking particularly into the matter a

complaint was drawn which was afterwards

amended, then an amended complaint was drawn and

> filed. My theory being that the defendants were

trustees impressed with a trust as to Mr. McBride 's

interest. That is the action that was finally brought

and which succeeded. The action was one in which

we asked the Court to declare Mr. McBride to be

the owner of a one-twelfth interest in the claim and

holding the defendants as trustees to account for his

one-twelfth interest. Originally this suit grew out

of the fact that Mr. McBride, James, Coy, Benbrook

and others had originally in 1900, an option upon

the Daisy Claim. A suit was had concerning this

option in the summer of 1900, sometime in August,
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I think, and was brought against Caulkins and Cor-

ing who were then the owners of the claim. The

original suit was upon a promissory option on the

part of Doring and others in which Mr. McQuade

and Mr. McBride and others intervened, claiming

that they were equitable owners through an assign-

ment of the option. The original suit was brought

by Durand which he claimed under the same option.

In the fall of 1900, a compromise was had concern-

ing this litigation. Mr. Doring received the sum of

twelve hundred and fifty dollars to quit, from the re-

ceiver. In the intervention Mr. McBride and Mr.

McQuade joined in with Coy, James, and the others

and the interest that Mr. McBride claimed was set

out in the complaint of intervention, that interest be-

ing one-twelfth. At the tiiue of the settlement Mr.

McBride was not considered by his partners in the

option. Doring and Calkins received a half-inter-

est in the claim, and Coy, James, Benbrook, being

partners of McBride and McQuade, received under

the compromise, the other half of the Daisy Claim.

As I remember, the agreement was like this : Doring

and CalkiQs were to have half of the claim, and

twelve thousand five himdred dollars from the re-

ceiver. Mr. James, Mr. Coy, and Mr. Benbrook and

others were to have the title by deed from Doring
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and Calkins to the other half of the claim. The

Court was to enter a decree decreeing them to be the

owners of the claim shutting out apparently the other

interveners. Then there was a further stipulation

and agreement entered into between them by which

the various parties were to take care of any litiga-

tion that might arise concerning the claims made by

others who were not parties to the agreement. Mr.

McBride told me that he had made demands upon his

partners in the option agreement for his interest but

did not get it. He advised me in regard to the facts

so far as he knew them in Seattle, before I came

here. When I arrived here in Nome I examined the

records. I looked up the records pretty thoroughly

to see what information I could learn in regard to

how these matters stood. I had some information

from the outside concerning this compromise and I

wanted to find out if it was so. Mr. McBride 's in-

terest in the Daisy Claim was evidenced by two or

three written instruments. One of these was a deed

to McBride, Coy, James and others to eleven-twelfths

(11/12) from McQuade, and also a receipt for a

deed. Under the deed Mr. McBride was to have a

one-twelfth. Under the suit in intervention also Mr.

McBride 's interest in the Daisy Claim was set forth.

I also got a copy from Mr. Orton of the compromise
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agreement, without this I could not have commenced

suit. I commenced hunting up that agreement as

soon as I came up here. Upon the trial of the case

the witnesses for the plaintiff were Mr. Doring, Mr.

McBride and myself. The defendants, I think, took

the testimony of Coy and James at some length. My
testimony went simply to demand made by me upon

Mr. James. The whole ease practically turned upon

the instruments that were offered in evidence and

the compromise agreement between the parties.

Most of the testimony was concerning these instru-

ments and the compromise agreement. Upon my

arrival I filed a complaint on the 8th day of July,

1901. I afterwards filed another complaint in Sep-

tember, 1901. This second complaint, as I remem-

ber, was simply for the purpose of making other par-

ties defendants. j\Ir. McBride verified that second

complaint. We went over the case and talked a

great deal about the case at all times. He aided me

when drawing the amended comjDlaint. Most of the

time, however, he was hindering me ; there was hardly

half of the time but what he wanted to talk about his

case. The first complaint was entirely my own pro-

duction. He verified the amended complaint, he cer-

tainly had something to do with that. He had some-

thing to do in the legal work of drawing it. With re-
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gard to the amended complaint, we discussed each

paragraph of the complaint from beginning to end

a good many times. He wanted me to begin an ac-

tion to quiet title and I thought that was not the

proper form of action. In his deposition he still

insists that the case should have been one to quiet

title. I don't know whether he aided me in drawing

the amended complaint. I always thought he was

a hindrance because he would not let me exercise my

own opinion in regard to it. The demurrer to the

first complaint was sustained by Judge Wickersham.

After the demurrer was sustained the second

amended complaint was drawn and filed October first,

1901. Mr. McBride wanted me to see Mr. Steele con-

cerning the second amended complaint, and as he

insisted upon it I went to see Mr. Steele and found

him under the influence of liquor and in a bad shape

to work. He made various appointments with me

and did not keep them, so I went ahead and drew the

second amended complaint and had a great deal of

difficulty in getting Mr. McBride to verify it. He

wanted to wait and see Mr. Steele. Had Mr. Steele

been in the office he certainly would have been con-

sulted by me. Mr. McBride did nothing in the way

of assisting except in discussing. He and I officed

together over the Alaska Bank and consulted a great
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deal. We slept together in the back part of the build-

ing, and talked OA^er the case at all times, every day

I might say, or every night, all features of the case.

I know he tried to get me to adopt another theory

than that upon which I based the second amended

complaint. There was nothing said at the time of

our original agreement concerning my having any

assistance in carrying on the suit. It was the inten-

tion that I should carry on the suit for him. I left in

the fall of 1901 for Seattle. It became necessary for

me to go out that fall and I went. One day he told

me that I should leave, if I went out, my cases in the

hands of Judge Reed. He then told me that he

would go and employ Judge Reed to assist me in the

case. I took that to mean that he wanted Judge

Reed in the case, and that he wanted me to see Judge

Reed, and I went and had a talk with the Judge. It

was necessary to have other attorneys to attend to the

case if it came on for trial during the winter but I

probably could have arranged matters, could prob-

ably have stipulated to let the matter go over until

spring, as I had done in other cases, but Mr. McBride

was pushing the case, wanted to try the case that win-

ter. I do not know what arrangements Mr. McBride

made with Judge Fenton. I know what arrange-

ments he made with Judge Reed. Mr. McBride
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stated that lie had made arrangements with Judge

Fenton, that is all I know about that. I don't know

what services Judge Fenton performed. It was not

certain there was to be a trial of the case during that

winter. There was a possibility of a trial that

spring. Mr. McBride left a statement of the facts,

and the order of proof with Judge Reed, but a great

deal of that was my work. I also gave to Judge

Reed a statement of the main points and defined to

him what things to urge at the trial. I think Mr. Mc-

Bride also prepared a statement. The case was

tried in May before Judge Wickersham. The briefs

were filed on behalf of Mr. McBride by Judge Reed

and Judge Fenton. I stated to Mr. McBride in the

letter of July 19th, 1902, to him, the reasons that

Judge Wickersham gave for not deciding the case.

A resubmission of the ease was had before Judge

Moore, July 31st, 1902. Judge Reed helped partici-

pate in that case and helped to make the argument.

It was stipulated that the same record had before

Judge Wickersham, should be submitted to Judge

Reed. No new testimony w^s offered. Judge Reed

and myself argued the case for Mr. McBride, and

Sullivan argued on behalf of the defendants. I

don't think Mr. Orton appeared at the trial. We
had practically abandoned any idea of getting judg-
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ment against Calkins and Doring, who were repre-

sented by Mr. Orton. They were simply necessary

parties, but we were seeking no judgment against

them. The decision in this case rendered by Judge

Moore awarded Mr. McBride a one-twenty-fourth in-

terest instead of one-twelfth we were suing. The

Court also awarded on the accounting a one-twenty-

fourth interest to what the receiver had taken out

and one-twenty-fourth of what the defendants had

taken out during the winter of 1901-02. The amount

taken out by the defendants was found by the Court

to be about sixteen hundred dollars. They had

worked the claim during the winter. The total

amount that Mr. McBride shared in was some twenty-

seven or twenty-eight thousand dollars, his one-

twenty-fourth interest being computed by the Court

to be eleven hundred and seventy-nine dollars."

At this time defendant offered in evidence letter

of July 19th, 1902, of plaintiff's, and decree and find-

ings in case No. 400, being the case of McBride vs.

Coy et al., which were marked respectively exhibits

Nos. 1, 2, and 3, which were admitted in evidence by

the Court and were in words and figures as follows,

to wit

:
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Exhibit No. i.

Nome, Alaska, July 19th, 1902.

Dear Judge

:

The ''Roanoke" is scheduled to sail tonight so

I will give you the latest information from here.

The new Court arrived on the Kimball and came

ashore Sunday last. On Monday he was introduced

to the attorneys by Judge Wickersham and assumed

command announcing that no contested cases or mo-

tions would be heard for two weeks, but since that

time has modified that announcement to some extent.

Today he heard the motion calendar and called the

assignment calendar and announced that Jury would

be called for the 18th of August. Some of the attor-

neys will try to persuade him to call the jury earlier

by request this p. m. at 2. Yesterday the Court sen-

tenced Fred Hardy the Dutch Harbor murderer to

be hanged Sept. 19th at Nome.

Before the Court called the assignment cases or

calendar today I called up the McBride vs. Co}^ et al.

case and asked that we get an early chance to resub-

mit the case as Judge Wickersham had not filed any

opinion owing to the lateness in filing the briefs in

the case. By consent the case was set for the second

day of the adjourned term or more specifically the

31st of this month at 9 A. M. He gave us a whole
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day to read the record and argue the case, so I shall

cake the major part and make the principal presenta-

tion of the case with the assistance of Judge Eeed.

I am sorry that you ever got Fenton mixed up in the

matter for he has done nothing that I can learn of

any benefit to us except x^resent bills for fees and

from what I can hear he ralues his services very

highly. However we have to win the case first be-

fore we wi'angle with him over fees. You can rest

assured that I shall take charge of the case from now

on and push it without delay to a final settlement. I

think I did pretty well to get it up second case in the

teiTu. Don't you?

I think the new man is O. K. and getting onto

things pretty well and also that he is a very inde-

pendent man. I believe he will do his duty. I un-

derstand the new attorney (District) is in town to-

day from the states, but I haven't met him yet. On

the side I might add that I am trying for an appoint-

ment imder him as deputy.

Nome is rather disappointing in the whole this

year most people say because for lack of rain. Busi-

ness is very dull and there seems no chance to make

any big money at present.

IVell, there is nothing further of interest to write

and as soon as the case is submitted and the Court

files his opinion I shall notify you of the result.
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James et al. are in Council and so far nothing is mov-

ing on the ''Daisy." We expect to ramble out to

Anvil tomorrow and I shall look over the ground

while there. Wickershani told me the only reason

that he didn 't file his opinion in the case was that the

attornej^s did not file briefs in time. Regards to all,

Yours,

WILLIAJM A. GILMORE.
P. S.—There is a bill of expense of about $100.00

for stenographers fees for records at trial and for

brief in case of which I haven't a cent to spare to ad-

vance. Let me know what you are going to do about

it. Some of claims are pressing.

Yours,

GILMORE.

Exhibit No. 2.

I7i the United States District Court for the District

of Alaska, Second Division.

A. G. McBRIDE,

E. E. COY, et al.,

No. 400.

Plaintiff,

vs.

Defendants.

Decree.

This cause having come on regularly to be heard
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before the Court, Messrs. William A. Gilmore and

T. M. Reed, appearing for the plaintiff, and Messrs.

P. C. Sullivan and Ira D. Orton for the defendants,

the testimony of the parties having been regularly

submitted, and after argument of counsel the Court

having considered the same, and having heretofore

on the 13th day of December, 1902, signed and filed

its findings of fact and conclusions of law.

Now, therefore, on this 22d day of December, 1902,

on motion of William A. Gilmore for judgment and

decree in accordance with said findings of the Court,

it is ordered, adjudged and decreed

:

1st. That the plaintiff is the owner of an undi-

vided one-twenty-fourth interest in the Daisy Placer

Mining Claim, and more particularly described and

knoT\Ti as Placer Mining Claim Number Two on

Nekila Gulch, a tributary of Anvil Creek, in the Cape

Nome Mining and Recording District, District of

Alaska

;

2d. That said one-twenty-fourth interest of said

mining claim is held by the defendant E. E. Coy,

George James, S. L. Benbrook, 0. Mellon, William

Gassman, Ben Mattson and A. Hager, and each of

them, in trust for the use and benefit of the plaintiff,

and that said defendants, and each of them, and all

and every person or persons claiming or to claim un-

der, through or by them, or any of them, are hereby
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declared and decreed to be trustees for the benefit of

the plaintiff to the extent of the said one-twenty-

fourth interest in said mining claim, and that the

said defendants and all persons claiming under,

through or by them, or any of them, are hereby or-

dered and adjudged to make, execute and deliver to

the plaintiff, within ten days after the entry of this

decree, a good and sufficient deed of conveyance to

said undivided one-twenty-fourth interest in and to

said mining claim so held by them in trust as herein-

before set forth, for the benefit of the plaintiff, and

in the event of the failure of said defendants to exe-

cute said conveyance then it is further ordered, ad-

judged and decreed that this decree be deemed and

taken to be equivalent thereto.

3d. It is further ordered, adjudged, and decreed

that there is due the said plaintiff, A. G. McBride,

from the defendants E. E. Coy, George James, S. L.

Benbrook, O. Mellon, William Gassman, Ben Matt-

son and A. Hager, from and on account of the prop-

erties, gold, gold-dust, and moneys turned over to

them on account of said claim and extracted there-

from, the sum of $1,179, and that the plaintiff do

have and recover judgment against said defendants

E. E. Coy, George James, S. L. Benbrook, O. Mellon,

William Gassman, Ben Mattson and A. Hager in

the sum of $1,179, and for his costs and disburse-
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ments herein taxed at the smn of $175.70, and that

execution issue therefor.

Done in open court this 22d day of December, A.

D. 1902.

ALFRED S. MOORE,
Judge.

Exhibit No. 3.

In the United States District Court for the District

of Alaska, Second Division.

No. 400.

A. G. McBRIDE,

Plaintiff,

vs.

E. E. COY, et al..

Defendants.

Findings of Fact and Conclusions of Law.

This cause having been regularly called for trial

before the Court, and William A. Gihnore and T.

M. Reed, Jr., appeared as attorneys for the plaintiff,

and P. C. Sullivan and Ira D. Orton, appeared as

attornej^s for the defendants, and the Court having

heard the proof of the respective parties and con-

sidered the same, and the record and papers in the

case, and the argument of the respective attorneys

thereon, and the cause having been submitted to the

Court for its decision, and the Court having hereto-
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fore on the 12th day of November, 1902, rendered its

memoranda of decision in writing, the Court now

makes the following

FINDINGS OF FACT,

I.

That on or about the 10th day of July, 1900, one

John McQuade, for a valuable consideration then and

there paid by him, procured for himself and his min-

ing copartner, A. G. McBride, plaintiff herein, an

option to purchase from defendant H. Doring, the

record owner, on the Daisy Mining Claim, more par-

ticularly described as Placer Mining Claim No. 2 on

Nakeli Gulch, a tributary of Anvil Creek, in the Cape

Nome Mining District, District of Alaska, for the

sum of $25,000, to be paid in two equal installments

of $12,500 each, namely, $12,500 on or before July

20th, 1900, and $12,500 on or before August 20th,

1900.

II.

That thereafter on the 19th day of July, 1900, said

McQuade for himself and the plaintiff, sold and as-

signed five-sixths of said option contract to the de-

fendants E. E. Coy, George James and S. L. Ben-

brook, for themselves and their associates O. Mellon,

William Gassman, A. Hager, and Ben Mattson, upon

the oral agreement and understanding that the said

defendants should meet and make all payments to
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defendant Doring of the said option contract, and

leave and concede to tlie plaintiff and said McQuade

the remaining one-sixth interest clear and free of all

expense of any litigation that might arise over the

title or possession of said claim.

III.

That on the 27th day of July, 1900, the said Mc-

Quade, to evidence the oral agreement and imder-

standing of Juh^ 19th, 1900, above referred to, made

a written assignment, by deed,, of five-sixths interest

in said option contract to said defendants E. E. Coy,

George James, S. L. Benbrook, O. Mellon, William

Gassman, A. Hager, and Ben Mattson, and in the

same instrument assigned a one-twelfth interest in

said option contract to the plaintiff, A. G. McBride

;

said instrument being duly recorded on said date in

the office of the recorder of the Cape Nome Mining

District, District of Alaska.

IV.

That on the 20th day of July, 1900, the defendants

Coy, James and Benbrook, for themselves and the

others, tendered to the defendant H. Doring, the sum

of $12,500 as the first payment imder said option,

which said Doring refused to accept, and thereafter,

and within the time lunited in said ojDtion contract,

said defendants deposited with the Alaska Commer-
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cial Company, at Nome, Alaska, to the order of said

Doring, as a tender, $12,500, in accordance witli the

final payment under said option.

Y.

That on the 27th day of July, 1900, the said Mc-

Quade and the plaintiff herein, and the defendants

Coy, James, Benbrook, Mellon, Gassman, Hager, and

Matson, to further evidence the oral agreement of

July 19th, 1900, entered into a written agreement

whereby the said defendants expressly agreed to meet

the payments of the said option and defray all ex-

penses of litigation in acquiring title and possession

of said claim.

VI.

That on the 23d day of July, 1900, one Frank Dur-

and began suit against defendant Doring claiming

specific performance as the assignee of said McQuade

under said option, and thereafter the plaintiff and

said McQuade, with defendants Coy, James, Ben-

brook, Mellon, Gassman, Hager and Matson, inter-

vened, also claiming specific performance of the Mc-

Quade option contract.

VII.

That thereafter, on or about the 5th day of Oc-

tober, 1900, the defendants E. E. Coy, George James,

S. L. Benbrook, 0. Mellon, William Gassman, A.

Hager and Ben Matson, on the one part, entered into

an agreement of settlement with the defendants Dor-
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ing and Calkins on the other part, whereby each re-

linquished to the other an undivided one-half inter-

est in said Daisy Mining Claim, and an equal division

of the gold, gold-dust and property in the hands of

the receiver of the Court, extracted and derived

therefrom.

VIII.

That thereafter, on or about the 13th day of be

tober, 1900, the suit of Durand against Doring was

settled by stipulation of the parties then in court as

to the rights of the said Durand, and an order of dis-

missal of said suit was entered and the suit dismissed.

IX.

That said agreement of settlement of October 5th,

1900, between Doring and Calkins, on the one part,

and Coy, James, Benbrook, Mellon, Gassman, Hager

and Mattson, on the other part, was the result of the

litigation then pending in court and was based on the

option contract acquired from said McQuade and the

plaintiff, A. Gr. McBride, and as to Doring and Cal-

kins, was a settlement of said option contract.

X.

That subsequently, on the 21th day of October,

1900, the defendants Coy, James, Benbrook, Mellon,

Gassman, Hager, and Mattson, acquired by deed all

the rights and interest of said McQuade in his one-

twelfth interest in said option contract.
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XI.

That WilKam A. Freeze and Minnie H. Nugent,

defendants, purchased their interests subsequently,

in said claim, with full constructive notice of the

plaintiff's rights therein by virtue of the recorded

assignment of the option heretofore mentioned.

XII.

That during the sununer of 1900, and after the

20th da}^ of July, while said claim was in litigation,

it was operated by two receivers of this court, namely,

Jonathan C. Baker and WiUiam Kidson; that said

receivers reported taking from said claim, as the net

profits above expenses of operation, the sum of $24,-

800, and subsequently the sum of $397.00, and per-

sonal property of the value of $1500. That the total

amount thereof was the sum of $26,697.00, and said

amount was turned over in equal amounts, one-half

to defendants Doring and Calkins, and one-half to

defendants Coy, James, Benbrook, Gassman, Mellon,

Hager, and Matson.
XIII.

That from the time of the discharge of said receiv-

ers till the commencement of this suit defendants

have extracted from said claim, clear and free of

all expenses of operation, the sum of $1600, which

with said sum of $26,697, reported by said receivers,

makes a total profit of $28,297 ; and that one-twenty-

fourth thereof amounts to the sum of $1,179.00.
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XIV.

That at all times the plaintiff did and performed

each and every thing and act necessary to be done

on his part, and before bringing this suit made a

formal demand from defendants for his interest in

said claim and the profits thereof, which was refused

by said defendants.

From the foregoing findings of fact, the Court

makes the following

CONCLUSIONS OF LAW:

1st. That the undivided one-half interest of de-

fendants Coy, James, Benbrook, Mellon, Gassman,

Hager, and Matson, and all persons claiming under,

from or through them, or any of them, in said claim

described in plaintiff's second amended complaint, is

impressed with a trust in favor of plaintiff, A. G.

McBride, to the extent of an undivided one-twenty-

fourth interest in said claim, and that plaintiff is en-

titled to a decree against said defendants, and all per-

sons claiming under them, for said undivided one-

twenty-fourth interest in said claim.

2d. That the plaintiff, A. G. McBride, is entitled

to an accounting from said defendants as trustees

of all the gold, gold-dust, moneys and property

turned over by the receivers operating said claim, and

an accounting of all gold, gold-dust, moneys and

property derived from the operation of said claim
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by the defendants from the time of the discharge of

said receivers.

3d. That under said accounting the plaintiff is

entitled to a judgment against said defendants Coy,

James, Benbrook, Mellon, Hager, Gassman, and Mat-

son in the sum of $1,179.00.

4th. That the plaintiff is entitled to a judgment

against said defendants Coy, James, Benbrook, Mel-

lon, Gassman, Hager, and Matson for his costs and

disbursements in this suit.

Done in open court this 13th day of December,

1902.

ALFEED S. MOORE,

Judge.

Due and timely service of the foregoing findings

of fact and conclusions of law acknowledged this

24th day of November, A. D. 1902.

P. C. SULLIVAN,

IRA D. ORTON,

Attorneys for Defendants.

Witness then continued testifying as follows:

''After the decree was rendered I had an execution

issued against the Coy interest and sold the same on

execution, which Mr. Orton bid in at the execution

sale for two hundred and fifty dollars. The interest

sold was a one-tenth interest. There was a mort-

gage against it of seven hundred and fifty dollars
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which was assigned to Mr. Orton, and as a protection

to his mortgage he bid this interest in at the sum

of two hmidred and fifty dollars. That would make

the cost of that interest to Mr. Orton one thousand

dollars. This execution sale took place in April or

May, 1903. In the summer of 1903, I collected this

without issuing an execution. I went to Mr. James

and asked him to settle the amount without going to

the trouble or expense of issuing another execution,

which he finally did. The first time I claimed twenty-

five hundred dollars attorney's fees was in July, 1905.

I did not present a bill to Mr. McBride. I asked his

agent some time in June or July, 1904, to settle with

me. I related the facts to him and told him I wanted

Mr. McBride to settle with me. Mr. Bush was act-

ing as his agent here in Nome. I didn't make any

specific demand. I told him what I always had un-

derstood about the matter. I didn't mention any

amount to him except I told him what it was rea-

sonably worth and I wanted it paid or I should sue

him. I did not tell him the amount that I thouglit

the services w^ere worth. No amount was mentioned

at all. I brought this present suit, No. 1304, on

March 30th, 1905. I filed a complaint at that time

in which I claimed fifteen hundred dollars for my
services. The services which I mentioned in the first

complaint are substantially the same ser^dces I am

suing for now in my amended complaint. '

'
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Defendant offered in evidence at this time the

original complaint in this action, which was marked

exhibit No. 4, was received in evidence by the Court,

and read to the jury as follows

:

Exhibit No. 4.

In the United States District Court, District of

Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,

vs.

A. G. McBRIDE,

Plaintiff,

Defendant,

Complaint.

Comes now the plaintiff and for cause of action

against the above-named defendant alleges as fol-

lows :

I.

That plaintiff is an attorney and coimselor at law,

now and at all the times hereinafter mentioned, prac-

ticing his profession as such at Nome, Alaska, and

authorized to practice within said District.

II.

That between the first day of May, 1901, and the

1st day of July, 1904, plaintiff performed profes-
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sional services for said defendant, and at his special

instance and request in and about recovering pos-

session of an undivided interest in that certain placer

mining claim in the Nome Mining District, District

of Alaska, Second Division, known, named and de-

scribed as the Daisy Placer Claim, and in collecting

certain money due defendant for rents and royalties

on said claim, which said services were reasonably

worth the sum of fifteen hundred dollars.

III.

That plaintiff has received from defendant the

sum of six hundred forty-four dollars and seventy-

five cents ($644.75), and there still remains a balance

of eight hundred fift3^-five dollars and twenty-five

cents, now due and owing by the defendant to the

plaintiff for said services.

Wherefore, plaintiff prays judgment against said

defendant in the sum of $855.25, and for his costs

and disbursements in this action.

T. M. REED,

WILLIAM A. GILMORE,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

William A. Gilmore, being first duly sworn, upon

his oath, deposes and says : That he is the plaintiff in
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the above-entitled action ; that he has read the above

and foregoing complaint and knows the contents

thereof and the same is true.

WILLIAM A. GILMORE.

Subscribed and sworn to before me this 29th day

of March, 1905.

[Seal] THOS. R. WHITE,

Notary Public for Alaska, Residing at Nome.

Witness then continued testifying as follows:

"I procured a judgment by default against Mr.

McBride on this first complaint. This judgment

was afterwards set aside by the Court. Then I filed

this amended complaint and claimed twenty-five hun-

dred dollars as a reasonable attorney's fee. Judge

Bruner filed the amended complaint, when I was on

the outside. I don't know whether I verified the

complaint the second time or not. I thought my ser-

vices were worth fifteen hundred dollars when I filed

the first complaint and even at that time I thought I

was entitled to more."

Thereupon defendant offered in evidence copy of

attorney's lien for attorneys' services of Mr. Gilmore

and Mr. T. M. Reed, filed in the case of A. G. Mc-

Bride vs. Coy et al., in the District Court of the Dis-

trict of Alaska, Second Division, which was marked

exhibit No. 5, and received in evidence by the Court

and read to the jury as follows

:
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Exhibit No. 5.

In the United States District Court, District of

Alaska, Second Division.

No. 400.

A. G. McBRIDE,

Plaintiff,

vs.

E. E. COY, et al.,

Defendants.

Attorneys' Lien,

To E. E, Coy, George James, S. L. Benbrook, O. Mel-

lon, William Gassman, Ben Matson, A, Hager,

William A. Freeze, Minnie H. Nngent, J. A,

Calkins, H. Boring, and to Messrs. P. C. Sullivan

and Ira D. Orton, Attorneys for said Defend-

ants :

Yon, and each of you, will please take notice that

the undersigned William A. Gihnore and T. M. Reed,

attorneys for plaintiff, regularly admitted and prac-

ticing attorneys for the District of Alaska, Second

Division, do hereby claim a lien in the smn of $1,000

for fees and services, together with expenditures on

account of costs and disbursements in this action

upon all and singular the property and moneys de-

creed the plaintiff against said defendants, or any of
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them, by the Court, in the above-entitled cause here-

tofore on the 22d day of December, 1902.

You are also further notified that the original of

this notice and claim will be filed in the office of the

clerk of the above-entitled court.

WILLIAM A. GILMORE and

T. M. REED,

Attorneys for Plaintiff.

Witness then continued testifying as follows:

'*My recollection is that I signed both names to

exhibit No. 5, both Judge Reed's and my o^^ti. This

lien was filed in June, 1903. It was for the protec-

tion of Judge Reed's fee of two himdred and fifty

dollars, also as a security in addition to his fee for

fifty-eight dollars that was paid in a stenographer's

biU by Judge Reed to Mrs. Nunne. Also Mr. Bru-

baker's fee for taking depositions, which were differ-

ent amounts that I had guaranteed at different times.

At the time of the filing of this Lien I had guaranteed

about thirty or forty dollars for costs and also Judge

Reed's fee, and Judge Reed had paid fifty-eight dol-

lars to Mrs. Nunne. Following the judgment in

August, 1903, 1 sent to Mr. McBride a statement for

everything I had done ; sent him drafts for one-half

of the money that was collected. My design in writ-

ing these letters was to see what he was going to do

in the matter. I supposed I would have one-half of
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eyerything he got out of the Daisy Claim. I never

had any writing from Mr. McBride and he never

positively or directly refused and when I found he

did not intend to give me that interest in the claim T

sued him for the reasonable value of my services. I

wrote him those letters intending to get something

in writing from him to that effect. I can't tell you

the exact date that I decided to claim the reasonable

value of my ser\dces and not rely uxDon the one-half

of the judgment. The original agreement with Mr.

McBride was not that I should receive one-half ; he

simply stated that to me. I don't know as I ever ac-

cepted that statement. We just talked the matter

over and I took it as a matter of course that it was

fixed that way between us. Some time in the sum-

mer of 1904, I decided to bring the action for the

reasonable value of my services. I wrote the letter

which you handed me, to Mr. McBride, dated August

8, 1904. This is the one I sent last where I tried to

get him to write me and say he would give me one-

half. I was trying to get him to write what he said

in 1901. I also wrote the letter of January 26, 1903,

in which it is stated :
' I wish you would designate to

me what you think my services to you have been

worth in this case,' and in which also apj^ears: 'I

want to be reasonable so that you will be satisfied

with my charges so I leave it with you to make the
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suggestion.' At that time I wanted him to make a

suggestion and wanted him to make it in writing.

Afterwards he might make some other arrangement.

I would not have been willing to take what he sug-

gested if it had been unreasonable. With regards

to the statement in the letter, 'Mr. Orton wants to

buy your one-twenty-fourth interest and offered two

hundred and fifty dollars for it. They have been

prospecting under big expense all winter, but have

taken out nothing from it. I think you could sell it

for five hundred dollars cash.' I made that state-

ment. That was my honest belief at that time. Mr.

Orton had offered two hundred and fifty dollars but

I believed he would come up to five hundred dollars

if he thought Mr. McBride would sell. In the letter

of August, 1903, I wrote the statement, 'We never

had any definite agreement in regard to the amount I

was to receive.' One of the reasons I advanced for

getting an interest in the claim besides cash was, the

case had been tried twice. I prepared the case for

the first trial and had participated myself in the sec-

ond case. I think it was some time in January, 1904,

they struck the paystreak on the Daisy Claim. It

was after I wrote the letter of August, 1903. Mr.

McBride never answered that letter. I don't think I

got a letter from him until after he got my letter that

the claim was valuable, about twelve months there-
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after. I have received in all from Mr. McBride six

hundred and forty-four dollars and seventy-five

cents. Mr. McBride in his letter stated that he con-

sidered that my attorney fees would be worth five

hundred dollars. After the paystreak had been

found on the Daisy Claim he wrote he wouldn't give

me one-half of his interest and that he thought he had

paid me enough. In 1901, 1 wrote to Mr. ^IcBride to

come up, that he had better come up. That was

shortly after I, myself, arrived in Nome, and about

the time we started the suit. I don't know whether

it was before or after I filed the complaint. The is-

sues had not been made up in the case. It was after

he came that I filed the first amended complaint. Mr.

McBride spent the summer of 1901 here. He prac-

ticed most of the time. He used my office as his

headquarters. Calkins' and Doring's answer was

filed on November 8, 1901. That answer might have

been served on me before I left. The Coy answer

was not filed until February 8, 1902. The principal

object in sending for Mr. McBride was in the event

we made a comx^romise I wanted him up here and

also to get his evidence and go on with the case and

if possible get to trial that fall. We could not try

the case that smnmer and we could not try it any-

way without his evidence and he told me before I

left Seattle in the spring, that if I needed him he
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would come, he was anxious to come, and for that

reason I wrote him after I got here to come."

And thereupon witness' cross-examination was

closed and upon his redirect examination testified as

follows

:

'

' I guaranteed between four hundred and five hun-

dred dollars all told."

Whereupon the following question was asked the

witness

:

Q. Why did you file an attorney's lien'?

To which question defendant objected, because it

was an attempt to vary a written document by oral

testimony. Mr. Gilmore's statement as to why he

filed the lien is wholly incompetent, irrelevant and

immaterial, and is not binding in any way upon the

defendant. The purpose for which said lien was

filed is as expressed in said lien; which objection was

overruled by the Court, and defendant then and there

duly excepted, which exception was allowed by the

Court, and witness answered as follows:

A. Well, I figured that I paid out some money,

loaned him some, had guaranteed some bills and had

already accounted for nearly five hundred dollars,

and by taking that from the total amount of the

judgment it would leave nearly a thousand dollars

that should be divided up with him so that he would

get out of it about five hundred dollars and there was
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about that much coming to me because there was

about the sum of a thousand dollars remaining. I

originally had the lien drawn, signed by myself, but

as I stated, I met Judge Reed at the recorder's of-

fice and after a little conversation with him he de-

cided that he had also better sign the lien, that he

thought Mr. McBride would be better satisfied. He

didn 't have so much to do with fixing up the lien but

he thought both our names had better appear so I

went back and rewrote it and signed Judge Reed's

name and my own. When I collected any money I

set about and paid all bills, paid for what Judge Reed

had incurred and then I wrote Mr. McBride a letter

setting forth the total amount collected and what bills

had been paid and divided the remainder in one-half,

sending him one-half and retaining one-half my-

self."

And, thereupon, witness ' redirect examination was

closed and upon his recross-examination testified as

follows

:

"Mr. McBride, during the winter of 1901-02, re-

paid me all except twenty-five dollars that I had ad-

vanced. This money was paid upon statement ren-

dered by me to Mr. McBride, which included costs in

the case and money loaned to him. I guaranteed also

Judge Reed's fee of two hundred and fifty dollars.

Judge Reed would not take the case until I guaran-
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teed him his fee. We had to employ some one dur-

ing the winter during my absence, and I had em-

ployed him in some other cases, but in this particular

ease he required his fees to be personally guaranteed

by me before he would have anything to do with the

case. I made a personal guaranty to Judge Reed.

Mr. Brubaker also had done some work in the case

and rendered his bill which amounted to about fifty-

eight dollars. Mr. McBride had paid none of this,

and I paid him twenty-five dollars for other type-

writing. Judge Reed's bill for typewriting and ex-

penses was fifty-one dollars and there were some

more bills I had guaranteed which amoimted to forty

dollars more in the case. I wasn't satisfied aTl;he

time I guaranteed these amounts that I would suc-

ceed in the suit, but always thought we had a good

case. I was always satisfied we would get a decree."

Whereupon the examination of said witness was

closed, and the foregoing was all the testimony given

by said witness upon said examination.

ALBERT FINK, a witness produced on the part

of the plaintiff, after being duly sworn, testified as

follows

:

*

' I am a practicing attorney at Nome. I have been

a practicing attorney since 1897."

Whereupon the following question was asked the

witness

:
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Q. Suppose in the year 1900, a placer mining

claim in the Cax3e Nome Mining and Recording Dis-

trict, District of Alaska, was owned by A and B,

those I will call Calkins and Doring, A being Dor-

ing and B being Calkins, the legal title thereto be-

ing in A, that is, Doring, and B being in actual pos-

session of said claim, that is. Calkins. Suppose that

A leased said claim to C and D, said lease containing

an option to purchase. Suppose that before the ex-

piration of the term of said lease and option, the

option by A and B to C and D, A claimed that C and

D had forfeited their rights under their lease, and

A gave a second option in writing for ten days to E
for E and F, E and F being McQuade and McBride.

Suppose that E, who is McQuade, with said F, who

is McBride, granted a suboption to G, that is, Dur-

and. Supi30se that E with the consent of F, that is

McQuade, with the consent of McBride, refused to

consider G's right to that ojDtion, and gave a second

oj)tion to H et al., who are Coy, James, Benbrooke,

Nugent, and others, on nearly similar terms. Sup-

pose then, that H et al., that is Coy, James et ah,

made a tender of the money under their option, and

suppose that A refused to accept the money and gave

as his reason for so doing, that his partner B refused

to sell, that is, that Calkins refused Doring to sell.
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Suppose that G began an action against A for specific

performance of E 's option, the McQuade option, and

in said action a receiver was appointed who at once

took charge of said mining claim and began to work

and mine the same. Suppose that H et al. (being

Coy, James et al.), also began an action against A
for the enforcement of the terms of the option given

by A to E, and in said action a receiver was also ap-

pointed at the instance of Coy, James et al. That

subsequently Coy, James, et al., dismissed their ac-

tion and intervened in the action of G against A.

Suppose that a compromise was affected whereby A
and B received one-half of said placer claim and G

a sum of money, and H et al., the other half of said

placer claim, and the balance of the proceeds in the

hands of the receiver. Suppose, then, that H et al.

refused to recognize the rights of F, that is McBride,

under McQuade 's interest in said mining claim; that

is. Coy, James et al. refused to recognize McBride

and McQuade. Then suppose that McBride left the

District of Alaska in the summer of 1900, and went

to Seattle while litigation was pending and before

any of the rights of the various parties had been de-

termined. Suppose, then, that under the above cir-

cumstances F (McBride) should employ an attorney

in the city of Seattle, who was about to go to Nome in
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the spring of 1901, requesting said attorney to advance

nearly all of the costs of the commencement of the

action and the expenses of taking the same, including

the payment of witnesses, taking of de^DOsitions, etc.,

F agreeing at the time that the compensation of said

attorney should be a very liberal one, said attorney

not to receive any compensation in the event that the

action should be lost, and F (McBride) failed to re-

cover. Suppose that the facts of the case were not

thoroughly known to F at the time of said employ-

ment, but that said attorney was to proceed to Nome

and ascertain the facts of the case by inquiry and

abstracting. Suppose that said attorney so em-

ployed then proceeded to Nome, and there called upon

II et al., who refused to recognize the rights of F
(McBride), and that thereupon said attorney made

an exhaustive examination into the facts of the case

and commenced an action to recover F's rights in

the money and in the claim. Suppose that two

amended complaints were afterwards drawn and

prepared by said attorney which were demurred to,

the first demurrer being sustained and the second

overruled. Suppose that thereupon another attor-

ney was employed by F (McBride) for the sum of

two hundred and fifty dollars, whose fee was guar-

anteed by said first attorney employed by F. Su^d-
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pose the said first attorney did a great deal of work

in the preparation of said case for trial in taking

depositions of witnesses and briefing, and after care-

fully preparing said ease for trial said first attorney

returned to Seattle in the fall of 1901. Suppose that

thereupon said case was tried b}^ said second attor-

ney in the spring of 1902, before the District Court

at Nome, but no decision or judgment rendered.

That thereafter said first attorney returned to Nome

in the spring of 1902, and tried the case before the

present Judge, being assisted at said trial by said

second attorney. Suppose that as a result of said

second trial a judgment was rendered in favor of F

for the sum of eleven hundred and seventy-nine dol-

lars and costs and one-twenty-fourth interest in said

mining claim. Suppose that H et al., or some of

them had conveyed their interest in said mining

claim to other parties ; suppose, then, that said first

attorney had caused execution to issue against one

H et al., to wit. Coy, and secured a portion of the

judgment by the sale of his interest, and suppose that

said attorney had caused a copy of the judgment-roll

in said action to be filed in the Council City Record-

ing District, District of Alaska, as a lien on the prop-

erty of H et al. (James et al.), who then satisfied

said judgment in full with all costs and disburse-
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ments. Su]3pose that thereafter said first attorney

looked after the interest of F (McBride) in said

claim and collected the royalties therefrom and made

several trips to said claim, which was about eight

miles from Nome, to see that the interests of F were

fully protected and preserved. Suppose that the

claim at the time of the employment of said first at-

torney was believed to be by F, and was worth up-

wards of two hundred thousand dollars, and prob-

ably more. What in your opinion in \ievr of all the

facts heretofore related, that any fee whatever was

contingent upon the success of the action, and that

the costs and expenses of said suit were to be, and

were nearly all so advanced by him, was the reason-

able value of said attorney's sei'vices so rendered and

performed for F as aforesaid ?

Whereupon, counsel for the defendant objected to

the question because it was based on many matters

and things that had not been testified to in said ac-

tion, and based upon conditions and thiugs not in

evidence in this case, and upon matters and events

that plaintiff took no part in and performed no ser-

vices in. Also the question is based upon an imag-

inary value of the property involved in the action

and uxDon the estimate claimed to be made by Mc-

Bride as to the value and not upon the real value of
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the property involved. Which objection was over-

ruled by the Court ; to which ruling of the Court de-

fendant then and there excepted and an exception

was duly allowed, and witness was allowed to an-

swer over the objection of defendant, as follows

:

"A. I think that five thousand dollars would be

a reasonable fee."

Whereupon, witness was cross-examined and on

his cross-examination testified as follows

:

''I had not seen this question before coming upon

the stand. It was clear in my mind from hearing

this question, what Mr. Gilmore did. It is clear

enough in my mind for me to form the judgment that

I think his services were worth five thousand dollars.

I will state that I don't understand the whole case so

that I could repeat it if called upon to do so. I don't

think I could, but I understand the main features of

it. If the value of Mr. McBride 's interest recov-

ered in the suit was at the time of the judgment, only

two hundred and fifty dollars, certainly had a settle-

ment been made at the time it would have had to be

made on that basis. If the amount of the judgment

recovered and the value of the interest amounted to

fifteen hundred dollars I should judge that fifteen

hundred dollars would be about correct for a fee,

but he ought to be entitled to two thousand dollars.
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I think it depends somewhat upon conditions,

whether or not he was a wealthyman and could afford

to law for pleasure, those things are entered into.

Then, on the other hand, if McBride was a poor

man and compelled to have Gilmore advance some

of the fees, that would make a difference. If he was

not able to pay a lawyer, then in that event if Mr.

Gilmore depended upon getting his fee out of the

mine I would certainly say he was entitled to one-half

of it. The fact that McBride had to employ other

attorneys to attend to the trial of the case in Mr. Gil-

more 's absence would make a difference in my esti-

mate of Mr. Gilmore 's services, and that difference

would depend upon the amount of work that they had

done and what arrangements had been made with

them. I don't think that the fact that Mr. McBride

had been siumnoned by Mr. Gilmore to come to Nome

at considerable expense to himself would make any

difference in my estimate of the reasonable amount

of his fees. I think Mr. Gilmore ought to have pro-

vided for that or made some provisions to take the

expenses of the lawsuit out before dividing profits.

I am fixing the value of McBride 's interest recov-

ered upon the basis of what the whole claim was

worth, from two hundred to five hundred thousand

dollars, for the reason that Mr. Bruner stated in his
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hypothetical question that the same could have been

sold upon the market for one hundred thousand dol-

lars. That being the case I estimate the claim was

worth anywhere from two to five hundred thousand

dollars."

Whereupon the examination of the witness was

closed and the foregoing was all the testimony given

by said witness on the trial of the case.

And thereupon O. D. COCHRAN, a witness pro-

duced for and on behalf of the plaintiff, having been

duly sworn, testified as follows

:

"I have been a practicing attorney in Nome since

1900. I have been practicing law since 1899 ; I have

heard read the hypothetical question to Mr. Fink ; I

do not recollect the first part of it; the latter part

of it I recollect practically."

Whereupon the hj^oothetical question asked Mr.

Fink was read to witness. Thereupon counsel for

the defendant made the same objections as were made

when question was asked Mr. Fink as hereinbefore

stated ; which objections were overruled by the Court,

and to which ruling of the Court defendant then and

there excepted and an exception was duly allowed,

and the witness made answer as follows:

"A. I would say that at least one-half of the

value of the property."
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Whereupon \Aitness was cross-examined and on his

cross-examination testified as follows:

'

' If the value of the one-twenty-fourth interest was

four thousand dollars, I would say that one-half of

that value and one-half of the amount of the judg-

ment would be a reasonable fee for the attorneys. If

I were emploj^ed in a case and my client came to me

and made a settled contract, that would be the fee

I should expect to be paid ; if he left it open and my

fee depended upon the success of the action, and I

was expected to pay the costs and disbursements, I

would certainly expect to receive one-half of the

amount recovered. If, by reason of my absence from

the district, other attorneys were employed, I would

consider that fact in fixing the fee. I think it would

be reasonable to consider myself responsible for their

fee, or to furnish counsel to defend the action to take

care of the matter in my absence. If instead of the

23roperty being worth as estimated by Mr. Bruner,

the value of the property was sixteen hundred dollars,

I would consider that Mr. Gihnore's services were

worth a good deal more than sixteen hundred dollars.

The facts as stated in the hypothetical case would

show that there was more than sixteen hundred dol-

lars ' worth of work involved in it. I am not very

familiar with the kind of action Mr. Gihnore brought
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but as I understand the hypothetical question the

case was in the nature of a suit for an accounting.

I only know in a general way as specified in the

hypothetical question. I really don't know what the

form of the question was. I never examined any of

the witnesses, only knew in a general way . I under-

stand from hearing this question read that the case

was complicated. I don't know the conditions of af-

fairs at the beginning of the action that Mr. Gilmore

brought. I only knew in a general way the condition

surrounding it during the pendency of the action

from the facts set forth in the hypothetical question.

I could not repeat the hypothetical question ; I only

imderstand the hypothetical question in a general

way. I think I understand the issue and think I

could state it to you but not in detail ; would not at-

tempt to state anything more than the general nature

of the action. I have not read the pleadings in the

case and I could not repeat the hypothetical ques-

tion."

Whereupon the following question was then asked

the witness

:

Q. Now, if this was an action simply to declare

certain defendants trustees with regard to the inter-

est of Mr. McBride in the Daisy Claim, if that was

all that was asked in that action, and for an account-
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ing, and the interest at that time being sued for be-

ing worth from two hundred and f[.iij to five hundred

dollars, and the full amount involved in the action

did not exceed sixteen hundred dollars, do you still

maintain that the services of an attorney in that

kind of a suit would be worth more than the amount

involved, sixteen hundred dollars %

Whereupon witness answered as follows

:

"I think, Mr. Daly, that the fees would be worth

more than the amount you stated. I would still con-

sider that Mr. Gilmore would be entitled to more than

sixteen hundred dollars, although the question in-

volved in the action brought was a purely legal one

and Mr. McBride's interest was evidenced by writ-

ten instruments. I do not know how much time Mr.

Gilmore has spent upon the case. I should imagine

it would take a great deal of time. I base my opinion

upon what counsels generally charge in this vicinity

of Nome; the financial condition of the client is a

material matter to be considered, the time involved

and the amount of work required to be done. If the

amount involved was sixteen hundred dollars and Mr.

McBride was a j)oor man, I would still say that the

value of the services rendered by Mr. Gilmore was

worth more than sixteen hundred dollars."

Whereupon the examination of said witness was
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closed and the foregoing constitutes all of the testi-

mony of said witness.

And thereupon S. T. JEFFREYS, a witness pro-

duced on behalf of the plaintiff, having been duly

sworn, testified as follows, on direct examination:

'^I have been practicing law something over twenty

years. I was admitted in 1881 ; have been practicing

in Nome since 1900."

Whereupon the hypothetical question was read to

said witness, and the same objection made as before

by the defendant, and the same ruling bjf^ the Court

overruling the objection, and an exception to said

ruling was duly allowed by the Court, and witness,

over objection of defendant, was allowed to answer as

follows

:

A. It would be one-half of the judgment after

deducting the necessary expenses in recovering it.

Whereupon said witness was cross-examined and

upon his cross-examination testified as follows;

Q. That would depend entirely upon the amount

that was recovered in the suif? A. Yes, sir.

Whereupon the examination of said mtness was
closed and the foregoing constitutes all of the testi-

mony of said mtness.

And whereupon, J. M. BELL, a witness produced

on behalf of the plaintiff, after being duly sworn,

testified on his direct examination as follows

:
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''I was admitted as an attorney at law in 1900, in

California ; I have been practicing law in Nome since

1901."

ThereuiDon the hypothetical question hereinabove

set out as having been asked Mr. Fink, was asked to

said witness. And thereupon defendant made the

same objections thereto as was made at the time of

the asking of the question of the witness Fink, which

objections were overruled by the Court, and to which

ruling of the Court an exception was taken by de-

fendant, and duly allowed by the Court ; over the ob-

jection of defendant witness answered as follows

:

A. Under a contract of that kind or an employ-

ment of that kind, without any knowledge of the

value of the property involved, I would say that an

attorney would be entitled to one-half of whatever

judgment he would obtain after allowing for costs

and expenses.

Whereupon the examination of said witness was

closed and the foregoing constitutes all of the testi-

mony of said witness.

Whereupon, plaintiff rested his case in chief.

And thereupon, and after the close of plaintiff's

case in chief, the defendant introduced the following

testimony

:



vs. A. G. McBride. 135

(Deposition of Frank A. Steele.)

Whereupon the deposition of FRANK A.

STEELE was read by defendant, as follows

:

"My name is Frank A. Steele; I reside at Vashon,

Washington ; I resided in Nome, Alaska, in the sum-

mer of 1900, to the fall of 1902 ; my business while

at Nome was that of a i^racticing attorney ; I am ac-

quainted with A. G. McBride, the defendant; have

been for fourteen or fifteen years. I have known

the plaintiff William A. Gilmore about ten or eleven

years. I know of the case in the United States Dis-

trict Court at Nome, entitled A. G. McBride vs. E.

E. Coy et al. I was consulted and employed as an at-

torney while at Nome in that case in connection with

the pleadings. The first time I was employed by

William A. Gilmore. Mr. Gilmore desired me to

draft an amended complaint for him in the suit.

Previous to the time he consulted me, a demurrer had

been sustained to the complaint in the suit, and he

expressed hunself as having some difficulty in arriv-

ing at a proper theory uj^on which to draft a new

complaint in view of the opinion of the Court, and

he came to me for some assistance in regard to the

matter. It is my recollection he was to pay me fifty

dollars for drafting an amended complaint. I did

not completely draft the complaint. I prepared

memoranda of several paragraphs that I deemed
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necessary in correction of the original complaint to

carry out nw theory, which he subsequently received.

I was subsequently employed by Mr. McBride to as-

sist in the preparation of a brief in opposition to the

general demurrer to the amended complaint that had

been filed. This brief was to be used in support of

the amended complaint. Mr. McBride said that Mr.

Gilmore had not taken any interest in the brief and

in fact refused to do it, and that he desired to have

the matter presented in proper form. Mr. McBride

agreed to pay me fifty dollars, which he subsequently

did. This brief was filed with the then residing

Judge of the District Court, Judge Wickersham."

Whereupon the deposition of P. B. DAVIS was

read by the defendant (examination of the witness

upon the taking of the deposition being by defendant

in person), which said deposition is in words as fol-

lows, to wit

,

"My name is P. B. Davis; am thirty-six years of

age ; residence, Seattle, Washington. I have resided

in Seattle, Washington, about seven years. My oc-

cupation is an attorney at law, and I have been prac-

ticing in King County for about fourteen years, ever

since I came to the county. I know William A. Gil-

more; first became acquainted with him in 1896. I

was in partnership with him in the practice of law
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in Seattle, Washington, from August 1899, to about

the first of July, 1902, when he went to Alaska the

last time, and remained there. Mr. Gilmore went to

Alaska the first time in May, 1900, with the purpose

of practicing law. I am not mistaken as to the year

that Mr. Gilmore first went to Nome to practice law.

I looked at my books this morning and found there an

entry of his departure. May 23, 1900. He returned

in the fall and went again the spring of 1901, re-

turned in the fall and then went back in 1902, and re-

mained there. I am positive that I am correct. I

remember the time approximately when the action

of A. Gr. McBride against E. E. Coy et al., was com-

menced by Mr. Gilmore. I mean by that that I re-

member when it was done. I can't say now whether

it was commenced the first time that Mr. Gilmore

went to Nome, or the second. I can't tell a thing

about that except that I remember when he spoke to

me about it. My partnership business relations with

Mr. Gilmore extended to Nome. As to my connec-

tion with that suit, that has been in doubt. I, of

course, knew nothing about the suit until after it had

been commenced and I thought, of course, when I

first heard about it, that I was an interested party in

it as one of the attorneys. I was consulted with Mr.

McBride with reference to the commencement of the



138 William A. Gilmore

(Deposition of P. B. Davis.)

case. I understand that it was before the commence-

ment of the suit, but just the date I am unable to

state. In substance of that conversation Mr. Mc-

Bride told me that he understood I was going to

Nome, and that he wanted me to look after some busi-

ness for him there, to which I replied that I did not

expect to go to Nome, that Mr. Gilmore was going

and that he could talk to Mr. Gilmore about it, and

if he would come around at the time I would intro-

duce bim to Mr. Gilmore. I do not know whether

or not Mr. McBride and Mr. Gilmore were acquainted

at that time. My recollections are that Mr. Mc-

Bride asked me in reference to Mr. Gilmore as to

his qualifications, ability, and integrity as a man,

and that I assured him that he was all right in every

respect; I do not know when the case of McBride

against E. E. Coy et al. was commenced. I never

even so much as looked at Mr. Gilmore 's records per-

taining to the Nome office. Up to the present mom-

ent I have never even insi3ected a single page of his

records or accounts, but took it absolutely for

granted that his records were correct and accepted

his reports to me as being absolutely accurate in

every respect, and he also reciprocated by treating

my records at this end of the line in the same man-

ner. Mr. Gilmore returned from Nome this year.
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Prior to Mr. Gilmore's return this sunnner, I did tell

Mr. McBride that I had an interest in attorneys' fees

in the McBride case, and thought at the time that I

did have. I always thought I had an interest in the

fees, but Mr. Gilmore kept the records there and I

never inspected the records. To this moment I know

nothing about the case. I never claimed to him dur-

ing the time that that matter was pending that I

owned an interest in the case, and he never told me

that I owned an interest in the case. Isimply as-

sumed that any business that was done therefor the

partnership would be properly accounted for. As

to whether this case was part of the partner-

ship business I can only answer the question by

saying that I thought it was. I never had any

conversation with Mr. McBride as to the amount

of fees that should be charged and am absolutely

ignorant as to the amount of work that was done

in the case. I am unable to say as to that case or

as to any other matter handled in Nome. A conver-

sation did occur in which you asked me if I were m
partnership with Mr. Gilmore at the time the Mc-

Bride action was commenced, and if I were entitled

to my share of the fees in the case, and I answered

'Yes, ' and in which I stated I had never assigned over

to ;Mr. Gilmore in writing in any way, my interest
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in the fees in that case. I always understood that

I was entitled to my share in this case. The only

report that I received from Mr. Gilmore was not

signed by him and which he claims was not written

by hun. I thought, however, that it was written by

him. The report was in typewriting and delivered

by him to me, but in conversation with him he said

that that was not the case, that Mr. McConnell made

out the report. I didn't say anybody made it. In

that report the case of McBride against this part}%

whoever it is, was included. Mr. Gihnore never

made any allowance to me for any attorneys ' fees in

this case, any more than when he went north in 1902

we had a conversation in our office and he asked me

what we should do in regard to our partnership ar-

rangements. I told him that I did not know; that

I should do whatever he thought was best, and he

said, 'Well, I do not care; you can do whatever you

want in the matter,' and he says, 'Well, you can col-

lect all the old fees in Seattle and I will collect all

the old fees in Nome. ' I said, ' Well, all right. ' Just

then somebody came in and interinipted us and that

is the last and only conversation we ever had relative

to the dissolution of our partnership until this sum-

mer."

Q. Well, now, did you regard that a settlement

of all your partnership business ?
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A. Well, now, I have been trying to figure out

ever since what that would be.

"I have had no more settlement with Mr. Gilmore

since he came down from Alaska any more than I ac-

cepted a deed to a one-twelfth interest in the Gold-

Dust Claim which he had sent me, and which I had,

up to that time, refused to accept. I got that as a

part of attorneys' fees for business up there, and

that was acquired as fees. At the time the suit of

McBride against Coy et al. was commenced Mr. Gil-

more and I were partners. I understand that I was

the first party of the finn of Davis & Gihnore that

Mr. McBride consulted with reference to the suit. I

never told Mr. IMcBride that I had withdrawn from

that case as an attorney. I never assigned to Mr.

Gilmore in writing any interest in the business in

this case. I do not know by what authority my name

does not appear in the signing of the complaint. I

think Mr. Gilmore was doing business in the name

of Gilmore and McConnell at that time ; business in

which I was interested in as a partner I paid abso-

lutely no attention to it, and do not remember ever

seeing any of the pleadings in any Nome cases, but

I think he had the cards printed that way. Mr. Gil-

more wrote me several times concerning the condi-

tions of the McBride case and one or two different
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occasions I reported to Mr. McBride the information

that I received. Mr. Gihnore reported no attorney

fees in that case to me, neither did I receive any. I

have not been promised any money in case of success

of the plaintiff in this action. We crossed off our

differences when he was here. I might as well tell

you just what happened. We did have a little dis-

agreement, and we looked up the returns at the Se-

attle office, and returns in the Nome office, and the

balance was so nearly even being only a few hundred

dollars difference, that we finally agreed not to dis-

agree about it, and simply crossed it off, and said as

long as we could not agree just what was our under-

standing we should balance this thing up and call it

even. That is the settlement we had and the only

settlement we had. We agreed not to disagree on the

question of fees. I had a conversation with Mr. Gil-

more about a certain statement, Mr. Gilmore stat-

ing as near as I can recollect that if Mr. McBride had

not sent that statement he probably would have let

the matter drop and say nothing more about it and

let it go with a lot of other things that he had let go.

I told you on several occasions, I don't know how

many, that I thought I was entitled to my share of

these fees, and I believed it at the time I told you. I

can't tell 3^ou nothing as to why I am not entitled
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to a share of these fees except he knows all about the

case and I know nothing about it, and he tells me I

am not entitled to any interest in that case, and

rather than enter into a dispute over the matter I

took his statement as true. I have always repre-

sented that I was a partner of Mr. Gihnore and en-

titled to my share of the fees. I have changed my
mind since Mr. Gihnore came down here. I talked

the matter over with him and I have found that the

way he represents the matter to me that that case was

carried on his books up there as a separate case. He
told me the money he had advanced in this case was ad-

vanced out of his own pocket. That no part of the ex-

pense of carrying this case was charged to the part-

nership. I have no statement in which I was charged

with part of the expense. I have a statement not

signed by him, which he dis^outes was ever written by

him, and which $450.00 odd dollars were charged for

one month's expenses, three hundred odd dollars is

another month's expenses, and I thought that this

money that had been advanced in this case had been

charged up to me and his statement was not itemized.

I do not know what those items of expense were.

Never looked up Mr. Gilmore's records. I did not

tell you I had a statement in which the expenses in
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the McBride case were cliarged up to me, and I told

you I tliouglit that part of those expenses must have

been expenses in the McBride case. I have not that

report; I sent it to C. B. McConnell at Mr. McCon-

nell's request. I have a copy of it and will produce

it. I do not know why Mr. McConnell wanted it."

Cross-examination of the witness contained in

said deposition, and read as follows:

"The conversation I had with Mr. Gihnore con-

cerning my taking the Seattle business and he the

Nome business, occurred about the first or second of

July, 1902, before Mr. Gilmore left the city of Se-

attle for Nome. If the case of McBride vs. Coy et

al. was tried in the month of July, 1902, it was be-

fore that case was tried that I had the conversation

with Mr. Gilmore. Since Mr. Gilmore 's arrival in

the year 1905, we came to a full settlement of all the

differences between us in relation to our prior part-

nership and since that time I have claimed no inter-

est whatever in any fees due from Mr. Gilmore by

the partnership from Mr. McBride. It was in 1902

that Mr. Gilmore wrote to me certain facts in regard

to the McBride case ; he told me to tell Mr. McBride

about them. That is what I referred to in my direct

examination in regard to letters received in reference

to the case. I don't claim any interest and never
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have claimed any interest in fees derived from cases

commenced since 1902. I never claimed any fees

from any case except what was commenced before

1902. I don't know when this case was commenced

even. Nothing was said by Mr. McBride when he

spoke to me about this case with regard to employing

me. Nothing was said about employing the firm of

Davis and Gilmore. I told him Mr. Gihnore was

going, that I was not going and Mr. Gilmore would

attend to his business and recommended Mr. Gil-

more as a man of good character. Mr. Gilmore did

not consult with me in regard to the ease at aU; I

know nothing about it. I did not pay any attention

to it. Most of my statements made to Mr. McBride

with reference to the settlement of our partnership

affairs, were made to Mr. Gihnore before we dis-

cussed the matter by letter or in person. After talk-

ing to Mr. Gilmore I thought one way about it and

Mr. Gilmore thought the other way about it, and he

had all the information, and as long as the receipts

were practically the same he simply said, 'What is

the use of disputing over the matter?' It was only

a little difference and we agreed to let it drop. I

conceded what Mr. Gilmore said about it was right.

I claim absolutely no interest whatever in the case.
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Whatever interest I did think I had I have given

up and conceded, that Mr. Gihnore's contention is

correct without one cent's consideration one way or

the other."

Redirect examination of said witness which was

on the taking of said deposition conducted by Mr.

McBride, the plaintiff herein, was then read, as fol-

lows:

''Mr. Gilmore and I have been in partnership since

August, 1899, when we tried and assisted in trying

quite a nmnber of cases, and we had a fairly good

practice at that time. I don't know what experience

Mr. Gilmore had before I went into partnership with

him. The time I recommended Mr. Gihnore I

thought that he was most eminently qualified in every

respect both as to his ability and integrity to look

after business affairs of any man on earth. I was

willing that he should handle my affairs without ques-

tioning anytliing he did. I don't know that I ever

told you anything different. I do not remember ever

having told you that Mr. Gilmore was inexperi-

enced."

Whereupon exhibits "A" and "B" attached to

said deposition was also read which is in words and

figures as follows, to wit

:
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Exhibit "A."

NOME OFFICE.

Receipts.

July (Total) $337.90

August 403.10

September 203.90

October (Till 22nd) 109.95

Good Hope Fee (net) 1594.40

Totals 2639.25

Total Expense 1255.85

Net Profits $1383.40

Expenses.

July (Totals) $311.40

August 455 . 05

September 254 . 50

October (Till 23rd) 234.90

Totals 1255.85

Exhibit "B."

Copy.

List of Cases in United States District Court at

Nome, Still Pending and Untried.

1—Malmstrom vs. Anderson (Conversion of goods).

2—Nettie Scott Davis vs. Charles Schmidt and Knute

Drange (Mining).

3—Nettie Scott Davis vs. J. D. Jourden (mining).
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4—A. G. McBride vs. E. E. Coy et al. (mining)

.

5—Catherine Stewart vs. Blanch McGrath et al.

(mining)

.

6th—J. J. Dailey vs. Dan J. Campbell (debt).

7th—Estate of Leon C. Dosch (U. S. Commissioner's

Court)

.

8th—Martinez vs. Leopold (debt).

9th—Breeze et al. vs. McCahey et al. (replevin).

10th—Several small cases in Com. Court about fin-

ished.

Note.—Judge T. M. Reed has charge of all our

cases. Judge Eenton is associated with him in Nos.

2, 3, and 4.

Whereupon the deposition of A. G. McBRIDE, the

defendant, was offered in evidence by defendant, and

read as follows

:

Direct Examination.

''My name is A. G. McBride ; I am 55 years of age

;

I reside at Seattle, Washington; I am the defend-

ant in this action. With the exception of a few years

in Alaska, I have spent fifteen years in the city of

Seattle. My occupation is an attorney at law. I

was First Assistant District Attorney in King County

for four years commencing January 12th, 1891. I

was appointed United States Commissioner by Judge

Chas. S. Johnson, of Juneau, Alaska, either in the

latter part of 1899 or the first part of 1900, I don't

remember which. My appointment was for the Cape
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York District. I was also appointed to take the cen-

sus for the Government on Douglass Island and

other territories assigned to me, during the early part

of 1900. I first became acquainted with Mr. Gilmore

in the spring of 1901. I know Mr. P. V. Davis, and

have known him for about thirteen or fourteen years,

I know that in the spring and summer of 1901, Mr.

Gilmore and P. V. Davis were partners practicing

law under the firm name of Davis & Gilmore. Mr.

Davis also informed me that Mr. Gilmore was his

partner, and Mr. Gilmore gave me like information.

Mr. Gilmore, in the business relations I had with him,

frequently spoke about partnership matters between

him and P. V. Davis. During the spring of 1901, I

met Mr. Davis in this city and I told him that I un-

derstood that he was going to Nome and that if he

was, I desired to have him look after a matter of

business for me. I arranged with Mr. Gihnore for

the services of the firm to which he belonged, that is,

Davis & Gihnore. As I stated before I spoke to Mr.

Davis and he told me he was not going to Alaska, but

that his partner Mr. Gihnore was. I had no acquain-

tance with Mr. Gihnore at that time, and I inquired

especially of Mr. Davis as to his ability and upright-

ness, and he recommended him to me as a man who

would deal justly and fairly with me, and on the
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strength of Mr. Davis' reconunendation I saw Mr.

Gilmore and engaged Mm to assist me in my matters

at Nome. The employment was not personal but

was by virtue of the fact that he belonged to the firm

of Davis & Gilmore. I had an agreement concern-

ing the fees that I was to pay in the suit against Coy

et al., which I arranged with Mr. Gilmore shortly af-

ter I had the conversation referred to with Mr. Davis.

Pwent to the office of Davis & Gilmore on the 5th

floor of the Pioneer Building and there saw Mr. Gil-

more and talked with him for the first time about

the case. I did inform him that his attorneys' fees

would depend upon the success of the litigation ; that

it was for an interest in a mining claim in Nome, and

that before any action was taken the record might be

examined and he could satisfy himself as to the

chances of the success of the litigation and then asked

him what the charges would be against me for con-

ducting the case. Mr. Gilmore 's proposition to me

was, I should fix his attorneys' fees or the fees of the

firm. The agreement that we made that I was to fijx

the fee was never changed but I told Mr. Gilmore that

if we were successful in the litigation and his work

was satisfactory, that I would fix a liberal fee for the

firm of Davis & Gilmore, and besides that I would

make his wife a present of some money in which Mr.



vs. A. G. McBride. 151

(Deposition of A. G. McBride.)

Davis was not to participate. When this conversa-

tion occurred Mr. Gilmore was of the opinion that I

would receive a one-twelfth interest in the Daisy Min-

ing Claim at the end of the litigation and a judgment

for gold-dust to the value of more than $2,500.00.

Outside of the statements that I made I gave Mr.

Gilmore a general power of attorney and gave him

instructions that as soon as he got to Nome to see

P. C. Sullivan and demand of him the original con-

tract or the inspection of the same which had been

placed in his possession for safekeeping by John Mc-

Quade, O. Mellon, AVilliam Gassman, A. G. McBride

et al. That contract was more important to the suc-

cess of my litigation than any other part of the testi-

mony. I also told Mr. Gilmore where he could find a

carbon copy of the same, which had been left with

Mr. Woods. Mr. Gilmore drew the original com-

plaint in the case of McBride vs. Coy et al. As soon

as Mr. Gihnore arrived in Nome he iromediately ex-

amined the records in my case, and wrote me a letter

telling me that he felt certain of the success of the

case on my part, and requested that I come to Nome

at once, and I left from Seattle, I think it was on the

20th day of August, 1901, on the steamship 'Senator'

for Nome, and remained there until about the first of

November of that year, when I returned to Seattle
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and Mr. Gilmore returned on the same boat. On my

arrival at Nome one of the first things I inquired

about was whether Mr. Gihnore had seen Mr. Sul-

livan and secured an inspection of the original con-

tract entered into, which, has been referred to be-

fore.
'

'

Exhibit "A," identified as copy of said contract,

and attached to the said deposition, was admitted in

evidence and read, which was in words and figures

as follows

:

Defendant's Exhibit "A."

This agreement, made this 27th day of July, 1900,

by and between A. G. McBride and John McQuade,

parties of the first part, and O. Mellon, William

Gassman, A. Hager, Ben Mattson, George James,

E. E. Coy, and S. L. Benbrooke, parties of the sec-

ond part, witnesseth:

That, whereas, the said John McQuade has this

day made, executed, and delivered to the parties of

the second part a deed to that certain placer mining

claim described as claim number two on Neckela

Gulch (also known as Neckola Gulch, and is also

known as Nakkeli Gulch), a tributary of Anvil

Creek, which claim is known by the name of Daisy,

and was located by one H. Doring, the location no-

tice being recorded in the office of the recorder of
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the Cape Nome Mining District in Volume VIII, at

page 36 of the records thereof

;

Now, therefore, in consideration of one dollar,

and other good and valuable considerations, it is

hereby agreed between the parties of the first part

and the second part that the said parties of the sec-

ond part shall meet all pajTnents for the purchase

price of the said mining claim, as contained in the

contract made between said John McQuade and said

H. Doring, which contract bears date July 10th, 1900.

That said parties of the second part also agree

that they will bear all expenses connected with any

and all litigation in obtaining the possession or title

to said property under the aforesaid contract, or

otherwise, and that said parties of the first part

shall not be required to bear any expense connected

therewith.

In witness whereof, the parties hereto have here-

unto set their hands the day and year first above

written.

A. G. McBRIDE.

JOHN McQUADE.

O. MELLON.
WILLIA^I OASSMAN.
A. HAGER.
BEN MATTSON.

GEOEGE JA^IES.

TE. E. COY.

S. L. BENBROOKE.



154 William A. Gilmore

Defendant's Exhibit ''A." H. E. Foster, Notary.

"Mr. Gilmore informed that he had talked with

Mr. Sullivan and that Mr. Sullivan had made suffi-

cient admissions to him to satisfy him that the con-

tract had been executed and delivered as I had

stated. I then insisted that Mr. Gilmore should

take some action in the District Court to compel Mr.

Sullivan to produce that original contract, which he

refused to do. Afterwards in the taking of the tes-

timony by deposition, Mr. Sullivan acting as attor-

ney for the defendants against me, iDut two witnesses

named James and Coy on the witness-stand and they

both testified the contract referred to had never been

signed. In my deposition I testified that the con-

tract had been entered into ; that it had been dictated

by Mr. Sullivan, executed by all the parties and left

in Mr. Sullivan's hands. I then insisted on Mr. Gil-

more stating by deposition or affidavit before the

Judge, or in some manner lay the foundation by

which Mr. Sullivan could be forced before Judge

Wickersham to compel him to produce that contract

that was so vital to the interest of my case. Mr. Gil-

more refused to do anything saying that it would be

unprofessional for him to sign any affidavit against

Mr. Sullivan to compel him to produce that contract.

Mr. Gilmore wrote me a letter dated Nome, Alaska,

July 28th, 1904, in which he explained his refusal

to testify or to force Mr. Sullivan to produce the
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contract in the following language :
' I did refuse to

testify to what Mr. Sullivan told me as a fellow at-

torney in confidence, and I would not tell that in a

case of my own, let alone this.' I also complained

to Mr. Gilmore that he had refused to ask witness

Coy whether he had not been convicted of a felony in

British Columbia, which he refused to do. His re-

fusal to do so he explained in the letter above re-

ferred to, as follows: 'As to what Coy was not asked

I told you it made no difference what you asked him

;

he denied everything anyway and as an attorney

you ought to know it makes very little impression in

an equity case to ask such questions as you are still

ranting about.' While I was at Nome a demurrer

was sustained against the complaint that Mr. Gil-

more had filed and Judge Wickersham demanded

that a brief be filed in support of the amended com-

plaint. After this request I asked Mr. Gilmore to

assist me in preparing a brief. He positively re-

fused to do so saying that it was not necessary. I

then secured the services of Frank Steele to assist

me in the drawing of a brief, which he did, for which

I was compelled to pay him the sum of fifty dollars.

When I got to Nome in August, 1901, 1 read Mr. Gil-

more 's original complaint. Of course the action

should have been one to quiet my title to my interest

in the property, but the original is on file in the

clerk's office and is proof of the statement that if
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judgment had been rendered in my favor on that

complaint, I would have recovered nothing. After

the demurrer was sustained, Mr. Gilmore did not go

about to prepare the amended complaint. He didn't

seem to grasp the force and effect of the opinion of

Judge Wickersham, and he asked me to give my con-

sent to go and secure the assistance of Frank Steele

in drawing the amended complaint. I was not in

court at the time the decision was rendered under

the demurrer and was not acquainted with the rea-

sons that Judge Wickersham had given in sustaining

the demurrer. Mr. Gilmore arranged with Mr.

Steele to file the amended complaint and agreed on

the amount of fee he was to paj^ him which was fifty

dollars, and he secured my consent to the arrange-

ment. Steele was busy with a number of things

and for various reasons neither Mr. Gilmore nor my-

self could get him to write the amended complaint

and Mr. Gilmore and myself afterwards prepared

the amended complaint which was held good as

against a motion and demurrer, but I do state that

Mr. Gilmore 's original complaint was absolutely

worthless and that he was unable to draw the

amended complaint. The services of Mr. Steele was

secured at Mr. Gilmore 's own suggestion. A general

demurrer was sustained against the original com-

plaint and Mr. Gilmore and myself, aided by the as-

sistance of Mr. Steele drew this amended com-
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plaint. A brief was filed in support of the amended

complaint which was prepared bv Mr. Steele and

myself. Mr. Gilmore refused to write the brief or

assist in its preparation. Mr. Gilmore commenced

this action against me without making a demand on

me for smy settlement, or any statement. He did

demand of me that I give him an one-half (l/>) of

my interest in the Daisy Claim, and I refused to do

so and he made a claim that he was the owner by

virtue of a contract had with me of one-half of my

interest in the Daisy Claim, and the only demand

that he ever made upon me prior to the commence-

ment of this action was the establishment of a one-

half (i/o) of my interest. The plaintiff received

from me under a claim of attorneys' fees, five hun-

dred ninety-five dollars ($595.00) at one time, $15.75

at another time, and $149.45 at another time, making

a sum total of $760.20. When I arranged with Mr.

Gilmore for attorneys' fees there was no provision

made for securing assistance in the case. The un-

derstanding was that he was to conduct the litiga-

tion on my part and I have been compelled to pay

out $250.00 to Judge Reed, and $50.00 to Frank

Steele as attorneys' fees for assistance in that litiga-

tion, in cases where Mr. Gilmore refused to perform

the services and where he could not perform the ser-

vices because he left Nome in the fall of 1901, and

the case was tried during his absence by Judge Reed,
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so it makes the total of attorneys' fees that have been

received over $1060.20. I paid Judge Reed $250

and Frank Steele $50 for services which should have

been performed by Mr. Gilmore. The payment of

$15.75 and $149.45 was in x^art forcibly taken by

Mr. Gilmore, and against my protest. Mr. Gilmore

left Nome about the first of November, 1901, and my

case was placed in charge of Judge Reed to look af-

ter during his absence. During Mr. Gilmore 's ab-

sence Judge Reed, with some assistance, tried the

case before Judge Wickersham, but did not secure

any decision before him, and then the case was re-

tried before Judge Moore. The departure of Mr.

Gihnore from Nome to Seattle during the winter

of 1901 and 1902, compelled me to secure the as-

sistance of Judge Reed to try the case. The plain-

tiff participated only in the second trial before Judge

Moore. I know the reasonable value in money of

my interest in the property and gold-dust that was

the subject of the litigation in the action referred to,

in which I was plaintiff, and E. E. Coy et al. were

defendants, at the time I commenced the action.

That was from $250.00 to $500.00. The means of

my knowledge were that John McQuade, who owned

an equal interest with myself, sold for $250.00 and

E. E. Coy and a nmnber of others have all sold out

at about the same figure. At the time of the com-

mencement of the suit the paystreak was lost and
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there has been very little taken out of the claim

since, until the past winter. I also have the infor-

mation from Mr. Gilmore in which he suggested a

niunber of times that I sell out and placing the

figures at $250.00 first and then at $500.00. He was

very persistent about my selling out that I finally

wrote him that I positively would not sell my inter-

est. Before I left Nome in 1901, Mr. Gihnore and

myself prepared a statement of the facts in the case

which I desire to have marked exhibit 'B' and at-

tached to this deposition."

Whereupon exhibit "B," which had been duly of-

fered and received in evidence, was read in words

and figures as follows, to wit,

Defendant's Exhibit "B."

FACTS IN McBRIDE NOME MINING CASE.

John McQuade and McBride were partners and

equally interested in Claim No. 2 on Nickola Gulch,

a tributary of Snake River, in the Nome Mining Dis-

trict, the original contract of which said purchase

was recorded at Nome and a copy thereof is hereto

attached and is marked Exhibit "A."

After this contract of purchase was signed and

delivered to McQuade he (McQuade) prospected the

claim and made the valuable discovery thereon.

McQuade or ^McBride not having the money to

pay the purchase price of the claim according to

the contract, and agreement was made with Judge
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Woods and others whereby the said Woods and

others were to pay the purchase price and give to

the said McQuade a paid-np one-eighth interest.

Judge Woods et al. failed to tender the money on

the contract of purchase in the time specified in their

contract with McQuade.

This contract with Judge Woods et al. expired at

seven o 'clock in the evening of a certain date and at

about nine o'clock of the same evening Mr. Coy, Mr.

James, et al. came to McQuade and McBride's tent

at Nome and offered to pay the purchase price of the

claim and all the expenses of litigation, if any, and

give to McQuade and McBride a one-sixth (1/6) in-

terest.

McBride advised McQuade to go and see Judge

Woods et al., and see if he intended to put up any

money and if he was acting in good faith in the pur-

chase of this claim, and McQuade went to see him

and did not return until about ten o'clock or after.

When he did return. Coy, James et al., either came

with him or waited at the tent with McBride and

McQuade told all present that Judge Woods et al.

had not put up any money and thereupon McBride

advised McQuade to make a contract with Coy,

James et al., and thereupon Coy, James and one

other party paid McBride $200.00, each aggregating

six hundred dollars as part of the purchase X3rice of
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said claim, and McBride drew a receipt for the

money and gave it to them.

As soon as Coy, James et al. tendered Doring $12,-

500.00, half of the purchase price of said claim and

deposited the same with the A. C. Co., McBride paid

the $600.00 back to them.

Wood et al. began suit against Doring for specific

performance according to the terms of their contract

first mentioned above, and John McQuade became

an interpleader in said suit on behalf of Coy, James,

McBride, McQuade et al., according to the second

contract mentioned above.

Up to this time neither McBride nor Coy nor

James had any writing to show any interest in that

claim and McBride insisted on McQuade giving Mc-

Bride an instrument in writing to evidence the fact

that he (McBride) was the owner of a one-twelfth

interest in the claim, and a few days thereafter Mc-

Quade made a warranty deed to Coy, James, Mc-

Bride and several other parties in which deed Mc-

Bride was given a one-twelfth interest ; this deed

was recorded by P. C. Sullivan and Judge McBride

was with him and saw him pay the recording fees to

the Nome Mining Recorder, and Sullivan lacking

change McBride gave him two dollars which was

applied towards the recording fees at the time. On

the same day that this deed was executed, Coy,

James, McQuade, McBride and others entered into
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and signed a written contract which was drawn by

P. C. Sullivan at the same time that the deed was

written and in which Co}^ James and others sign-

ing the contract agreed to pay all the expenses of

the litigation in connection with the suits of said

claim and to deed McBride a paid-up one-twelfth

interest. This contract was not recorded but was

left with attorney P. C. Sullivan of Nome, who was

to hold the same for all the parties interested in said

mine. Mr. Sullivan promised McBride a copy of

said contract but he did not receive it.

McBride left Nome on the 28th or 29th of July,

1900, and while the litigation was pending over said

claim ; he was sick at the time of his departure and

had been for several days previous and for that rea-

son did not get a copy of the contract.

McQuade told McBride when he returned from

Nome in October that Coy, James et al. had com-

promised the suit with Boring, and by taking one-

half of the claim, and the receiver Baker turned over

to Boring, Coy, James et al. sum, $33,000.00, the

output of the claim under his work, one-half of

which went to Coy, James and one other person ; Mc-

Quade tells and insists that the deed was made to

three men from Boring. And he also states that Coy

and James refused to recognize his interest in the

claim and being entirely out of money that he was

forced to and did take $500 for his interest.
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W. H. Whittlesay told McBride upon his return

from Nome that in one of the papers of settlement

between Doring and McQuade, McBride 's interests

were fully protected and McBride 's name was men-

tioned therein, as also was that of McQuade, and

the paper was acknowledged before him, Whittlesay.

He states further that the reason that he remembers

this so distinctly was that either McQuade or Mc-

Bride 's name had been omitted and before he signed

the acknowledgment one or the other of the names

was inserted. He further stated that there was

from ten to twelve hundred dollars there for Mc-

Bride as his share of last year's output. McBride

never gave a power of attorney to any man to act

for him in the settlement and never gave McQuade

a power of attorney to collect any money at any time

for him in any matters. Also an order of proof and

a brief which I, myself, prepared."

Whereupon the order of proof and brief marked

exhibits ''C" and "D," which were duly offered and

received in evidence, was read, which is in words and

figures as follows

:

Defendant's Exhibit "C."

McBRIDE vs. COY et al.

SUGGESTIONS AS TO ORDER OF PROOF.

Put in evidence all exhibits attached to the com-

plaint.
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Petition in intervention in the case of Frank Dur-

and vs. Doring, in which Coy, defendant, for the in-

terveners swears that plaintiff is the owner of one-

twelfth of the claim.

Affidavit in the same case in which Coy swears that

plaintiff is the owner of a twelfth interest of the

claim.

The secret agreement dated October 5th, 1900, be-

tween Doring and Calkins and Coy, James et al., and

which was not recorded until October 12th, 1901, and

in which one of the considerations of the settlement

was that Coy, James et al., defendants in this action,

agreed to protect Doring and Calkins against the in-

terest of the plaintiff in said claim and also in the

gold and gold-dust taken from said claim.

Doring 's deposition in which Doring testifies that

the settlement of the Durand vs. Doring case was

based on the option contract under which plaintiff

is claiming.

Receipt of Coy to the clerk for money received

for the interveners of whom I was one.

All of the reports of the receivers Baker and Kid-

son to show that the output last summer was up-

wards of $40,000.00, and I am entitled to one-twelfth,

for plaintiff was not to pay any of the expense of the

litigation.

Defendants claim that they did not get the half of

the claim by virtue of the option contract.
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The exhibits called the decree, but which is only

an order of dismissal, in the third line says that the

suit, of which the option is the basis, is settled, and

the action is to be dismissed. That same ''decree"

orders some of the money in court to be paid to the

interveners. It includes all interveners. There are

three other orders in the files of said case.

Defendants have made the claim that plaintiff is

suing on the contract dated July 27, 1900, but such

is not the case. That contract only fixes the amoimt

of the liability for costs of the action, and is merely

incidental to the action to recover an interest in the

claim and an accounting.

Plaintiff and McQuade assigned five-sixths of the

option contract to Coy et al., and they agreed to pay

the purchase price and bear all costs and expenses.

Is that not a valid contract? If it is, the plaintiff

is entitled to a full enforcement of the same. Be-

cause the defendants laid down and compromised for

less does not affect plaintiff's right to have the con-

tract enforced to its fullest extent.

A careful perusal of the exhibits, the secret con-

tract, the deposition of Doring and between the

lines of the depositions of Coy, the petition of in-

tervention and the affidavit of Coy in that case and

the orders of the Court not made exhibits will show

conclusively that plaintiff is entitled to the relief

that he prays for. It is not possible to manipulate
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deeds as they have done in this case to defraud me

and therefore blind the eyes of a Court of Equity.

Equity will look into the whole transaction and re-

fuse to aid the defendants in their fraudulent de-

sign.

The second amended complaint has been held good

as against a general and special demurrer.

Defendant's Exhibit "D."

United States District Court, District of Alaska,

Second Division.

A. G. McBRIDE,

vs.

COY et al.

Demurrer, sec. 58, pg. 156.

Recovery of real estate and profits;

I]quity, sec. 369, pg. 225.

Law, sec. 84, pg. 161.

Liberal construction, sec. 75, pg. 160.

Substantial right, sec. 97, pg. 164.

Conclusiveness of judgment, sec. 314, pg. 213.

So Far as Determined.

Judgment in general, sec. 235, pg. 191.

Verdict of jury, sec. 305, pg. 211.

Freeze and Nugent, sec. 363, pg. 224.

Are necessary parties.

Have an interest in the action.

To cut off interest—^final injimction.
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Action to detemaine adverse claims, sec. 475, pg. 246.

Inspection of papers, sec. 490, pg. 249.

Attorney witMiolding papers, sec. 751, pg. 299.

For the purpose of demurring, allegations taken

as true. If evidence shows Nugent and Freeze have

plaintiff's money, deeds of July 27, and Oct. 5, put

all parties to inquiry.

''There was an attorneys' lien filed against me

in my suit against Coy et al. I was shown the orig-

inal lien by Judge Johnson during the month of July,

1905, at Nome, Alaska. My agreement with Judge

Eeed was that I should pay him $250.00. Judge

Eeed participated in two trials of the case, Mr. Gil-

more in one. While I was in San Francisco, Mr.

Gilmore wrote me and asked me to suggest the fee

that I thought that he was entitled to for his services

in the case. This was in line wdth the agreement I

first had with Mr. Gihnore that I was to fix the fee,

and I replied to him in a letter and stated I thought

seven or eight hundred dollars was sufficient attor-

ney's fee. That the property never was worth not

to exceed $1600."

Exhibit "E," being the letter referred to by wit-

ness as written by Mr. Gilmore, was duly received

and offered in evidence and read, which is in words

and figures as follows

:
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Defendant's Exhibit "E."

Nome, Alaska, June 26th, 1903.

A. G. McBride, Esq., Seattle, Washington.

Dear Mac : Your letter came to hand the other day

and now for a reply. I am glad you are alive and

doing well in Seattle. We have lived out the long,

cold winter in pretty good shape and are the winners

by a two months ' old baby girl as you doubtless know

as my wife went down on the Oregon to spend the

summer with relatives. Take it all in all I have

been fairly successful in my winter's work and start

in to summer with considerable vim.

Some time in March I put up expenses in your case

and got out an execution against Coy's one-tenth in-

terest in the Daisy, and sold it the last of April at

Marshal's sale. Orton bought it in for $250.00 as he

held a mortgage upon it assigned from the bank.

After deducting the marshal's costs of advertising,

etc., he paid into the clerk of the court $175.10—the

cost bill in the case till that time amounted to $175.-

70, so I got within 60 cents of the costs. When

James and Mattson came in the other day I saw

them and they talked of appealing the case but after

some time they decided I had the drop on them as

I had filed the judgment roll at Council City and

therefore had a lien against their number 14 Ophir

Creek, They then began seeking terms and of-
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fered to pay their share if I would release them

which I refused of course. They claimed to be short

of ready money and finally we reached an oral agree-

ment that they would pay the entire judgment in

partial payments as follows: $300 cash which they

paid into the court
; $300 more as soon as they could

get to Council City and see their representatives, and

the balance on or about the first of August. This, I

concluded was a good settlement, in view of the fact

that it would involve an additional expense of about

$100 to advertise and sell the Ophir Creek claim with

longer to wait for the money. See?

Of the first $175.10 received from the clerk of the

court I have paid up the expenses of the litigation,

and at the settlement will render you receipts and

statements. Of the last $300 paid into the clerk by

James et al. I have paid Judge Reed $100 to apply on

his account of $250.00 for fees. I enclose to you a

draft for $100 and the clerk charged 1% for collec-

tion or $3.00, which leaves a balance of $97.00 to ap-

ply on my account for fees. Judge Eeed wants the

balance of his money out of the next payment and

when I have paid him in full his $250.00 will get re-

ceipt. I wish you would designate to me what you

think my services to you have been worth in this

case. You will remember I have practically paid

all expenses and carried the case as well as having



170 William A. Gilmore

handled all the j)leadings and tried the case as well.

I want to be reasonable with you and want you to

be satisfied with my charges so I leave it to you to

make a suggestion. Orton wants to buy the 1/24 in-

terest and offers $250 for it. They have been pros-

pecting the claim at a big expense all winter but

haven't taken anything from it and claim that we

owe them about a hundred dollars for our share of

the work. I think I can sell it for $500 cash if I

pushed the matter. Let me know what you think

best for me to do and if you want me to sell fix the

price definitely and I'll see what I can do. If you

do not care to pay me all in cash for fees you can

deed me a half of this interest but I need the cash

worse than the interest as I am claim poor.

As you know the Court has gone out and we are

without a Judge before whom to practice this siun-

mer and therefore not overrushed with cases.

There have been no mail steamers leaving here the

past week and this will not get away till the "In-

diana" gets back from St. Michaels. Hoping to

hear from you soon, I remain,

Sincerely yours,

willia:^ a. gilmoee.

Exhibit "F" was duly received in evidence and

read, which letter is in words and figures, as follows,

to wit,
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Defendant's Exhibit "F."

A. G. McBRIDE,

Pacific Block, Seattle,Wasli.

Seattle, Washington, July 15th, 1904.

Mr. William A. Gilmore, Nome, Alaska.

My Dear Sir : I received your letter of June 23d,

1904, with draft enclosed for one hundred and thirty-

four dollars. In my last letter to you I distinctly

told you that I considered between seven and eight

hundred dollars sufficient recompense for attorney's

fees in a case where the interest in the claim was

only worth five himdred, the valuation you fixed in

your last letter. I also told you to look after my

interest and I would allow you a sufficient recom-

pense for so doing and in the face of these instruc-

tions you kept one-half of the money for collection

and transmittal. I wish to say that I will not stand

such treatment and do not accept the amount you

sent me as a settled matter.

You say there was an understanding that you were

to have half for your services. Now, Gihnore, you

know you are not telling the truth when you say

that. I protected myself in my contract with you

right in the start, before any work was done, and

it was acceptible to you and I arranged with Judge

Reed that you should fix his compensation so that I

should not be robbed. I did tell you if you stayed
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by me I would make your wife a present, but you

know how you betrayed me and almost lost me the

case. I finally wrote the complaint myself on which

the case was tried and I got up one of the briefs,

when you refused to write it. AVhen you were my

attorney in fact and went to see Sullivan, you re-

fused to testify to the compromising statements that

he made. When I wanted Coy cross-examined as

to his penitentiary record to affect his credibihty as

a witness, you refused to do so.

I do not believe you have been square with me.

When you left here the last time for Nome, I only

owed you twenty-five dollars and afterw^ards you

charged me up with forty dollars. I paid you all up

but that amount, that is, twenty-five dollars.

I am not going to sell my interest in that claim at

this time and that settles that matter.

Furthermore, you need not look after my inter-

ests in connection with the Daisy Claim any further,

I would think a young man of your age would be

ashamed of j^ourself to beat a man of my age, and

especially when I am broke and have lost everything

I have except that pitiful interest in that claim.

You seem to have forgotten the contents of your pre-

vious letters when you say you were to have half.

The Oregon leaves here for Nome on next Mon-

day. I will probably come up on the next sailing of

a Pacific Coast boat.

Very respectfully yours,

A. G. BcBRIDE.
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Exhibits ''G," ''I," "J," ''K," ''L," "M," "N,"

and "O," having been duly identified, were intro-

duced in evidence by the defendant and admitted

without objection from plaintiff, and read in evi-

dence as follows, to wit,

Defendant's Exhibit "G."

Seattle, Washington, May 19th, 1904.

W. A. Gilmore, Nome, Alaska.

Dear Mr. Gilmore : I will probably not get to Nome

this season and I wish you would let me know what

is or will be done on the Daisy this season. I do not

wish to sell my interest in the claim for five hundred

dollars. The trip up in nineteen hundred when I

got it cost me lots of money and I wish to recoup as

much of it as possible.

I am not going to give you a half interest in the

claim I have in the Daisy. I was to fix the fee and

while I wish to be liberal do not forget that the attor-

ney's fees have gone up to more than seven hundred

and fifty dollars. You were to attend to the law part

and a good big share went for help.

When you went to Nome the last time, I owed you

onh^ twenty-five dollars so you will see you had but

little money invested in the litigation.

You will see that you have already got as much

out of the case as the claim is worth and it would

not be right for you to make such a demand on me
even from an equitable standpoint.
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I wish YOU would write me about the matter and

possibly I may come up later in the season.

Very truly yours,

A. G. McBRIDE,

513 Pacific Block.

Defendant's Exhibit "I."

Nome, Alaska, July 7th, 1903.

Eeceived of Wm. A. Gilmore the siun of $25.00 for

typewriting and stenographer fees in the case of

McBride vs. Coy et al.

G. B. BEUBAKEE.

Nome, Alaska, May 1st, 1903.

Received of Wm. A. Gilmore the sum of $58.60,

being in full for depositions taken in the case of

McBride vs. Coy et al.

G. B. BRUBAKER.
May 1st, 1903.

Received of Wm. A. Gihnore the sum of $51.00

for costs advanced by me in the case of A. G. Mc-

Bride vs. Coy et al.

T. M. REED.

July 7th, 1903.

Received of Wm. A. Gilmore for A. G. McBride

the sum of $250.00 for my fees as assistant counsel

in the case of McBride vs. Coy et al., being payment

in full for same.

T. M. REED.
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Defendant's Exhibit "J."

Nome, Alaska, Aug. Sth, 1903.

Judge A. G. McBride, Seattle, Washington.

My Dear McBride: Have been expecting to hear

from you for some time past as I sent you a draft on

Seattle for $100 and have not yet received reply.

With this letter I mail you a full statement of the

amount collected and the amount disbursed in the

case of McBride vs. Coy et al. in the District Court

here. At last after two years of hard fighting we

finished the collection of the judgment last night as

James arrived from Council City. I enclose a check

on the Scandinavian Bank of Seattle for $250.00

and draft on Puget Sound Bank for $145.30, mak-

ing a total of $395.30, which added to $100 already

sent makes $495.30. I collected as you will see by

the statement interest on the judgment and the costs

allowed by law to a cent. In my costs and expense

mentioned in the statement are the following items

:

$25.00 balance advanced to you; $3.20 witness' fees

allowed for my testimony in case; $3.00 long dis-

tance telephone to Council two days ago; $3.00 dis-

count by clerk of court; $9.50 for recording judg-

ment and liens in Nome and Coimcil last winter,

making in all $43.70. Judge Reed's costs and ex-

pense bill as rendered to me was $6.00 trial fee;

$45.00 stenographer and court reporter's fees during

trial before Wickersham and in arranging pleadings
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for Court. The other item of cost are self-explana-

tory.

While we never had any definite agreement re-

garding the amount I was to receive I think that in

view of the facts that I carried the case along and

paid costs for most of it, together with the extra

amount of work in trying the case twice that we

ought to divide all we make out of the suit. I have

sent you half of the net amount recovered in cash

and shall look to you for the right thing if we ever

make anything out of the mine. I can sell it, I

think, for from $250 to $500 most any time. I wrote

3^ou some time ago as to what you wanted me to do

with it
;
please let me hear by return mail as the time

for making a sale of claims is nearly over. There

hasn't been anything done with it as yet and won't

be until there is plenty of water brought to that part

by ditches and pipes which may be a couple of years

yet. I did not get the settlement in time to write

you by the steamier Oregon and am sending this in

this mail so that you will get it via the steamer

Ohio.

Well, will close with a shake on the final outcome

and the promise of a smoke when we meet. Am
kept busy now these days as the Court has returned

and equity cases are coming on for trial. With best

regards,

I remain yours,

WILLIAM A. GILMORE.
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I haven't paid anything to Fenton as you never

authorized me to do so. Neither has he made any

demand for fees. G.
STATEMENT.

By William A. Gilmore, Atty., to A. G. McBride.

Case of A. G. McBride, Plf., vs. E. E. Coy et al.

Receipts

:

Received from Clerk of the Court,

April 29th, 1903 $175.10

Received from Clerk of the Court,

June, 1903 300.00

Received from George James, July,

1903 300.00

Received from George James, Au-

gust, 1903 644.00

Total $1419.10

Disbursements

:

Paid G. B. Bru' aker (deposi-

tions) $58.80

Paid G. B. Brubaker (tj^pe-

writing) 25 . 00

Paid Judge Reed (costs ad-

vanced) 51 . 00

Paid W. A. Gilmore (costs ad-

vanced and expenses) ...... 43 . 70

Paid T. M. Reed (attorney

fees) 250.00

Total $428.50

Net Amount $990.60



178 William A. Gilmore

Reserved for fees for self one-half of

net amount 495 . 30

Net amount due McBride 495 . 30

By draft on Puget Sound Bank, June

29tli, 1903 100.00

Balance due McBride 395 . 30

Drafts in full for $395.30, and letter

and receipts enclosed.

Defendant's Exhibit "K."

Nome, Alaska, January 20, 1903.

Mr. A. Gr. McBride, Seattle, Washington.

Dear Friend: Writing letters to you folks on the

outside is very much like talking to a deaf and diunb

person—one gets no results for the effort. But I

suppose this will reach you before the opening of

navigation at least. Some time ago I wrote P. V.

and inclosed a message of all that was new to you re-

garding the case. Now, I will enclose you a copy

of the decree and what other information I have.

As you know by my last letter that we won a

twenty-fourth interest and a judgm.ent for $1179 and

costs. We have followed up the Court's decision

by the slow process of the wheels of justice here by

drawing the findings and conclusions and later this

decree. They did not make motion for new trial,

and so far haven't filed or served bill of exceptions,

although they threaten to appeal. Of course they

can appeal within a year on the pleadings without
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any bill of exceptions. I filed the decree and judg-

ment docket in the Nome Eecording office and a cer-

tified copy of the judgment docket in the Council

City District where they have property of value.

If they perfect their appeal I will write you. Or-

ton has bought up all the title to the Daisy and has

been prospecting it thoroughly all summer and win-

ter but so far no results have been obtained, at least

there is no dump being taken out. You will notice

the decree takes the place here (under our code) of a

deed so that Orton will have to recognize it if any-

thing big is struck there. James, Coy et al., are all

outside this winter so that there is no chance to get

any money out of the judgment before next summer

if no appeal is taken. Of course we could go ahead

and sell some of their property at Council but that

costs too much money up here and I have had to put

up considerable for recording fees and all I have I

need for business is too dull to be called dead here.

I will write you again and sure on the first boats what

is done if anything so until then have plenty of

patience.

January 18th we had our first mail from the out-

side which left there about November 1st. We are

expecting more and late mail soon.

Things look pretty good for me next year. I

bought a third interest in a claim below town and it
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is being worked on a lav and turning out fair. I ex-

pect to make something out of it next summer.

We have had plenty of cold weather and plenty of

snow this winter but so far we have enjoyed the winter

immensely. There is lots of winter mining going

on and everybody seems hopeful. Most of the big

cases went over till summer and the lawyers are do-

ing very little. The Court is now tr3ing equity

cases and to-day is trjdng a Candle Creek case over

No. 11.

Last week Chief of Police Jolly shot and killed

ex-officer Sam James on the street. It seems that

Jamxs was gunning for Jolly and Jolly got him.

Jolly was held to the grand jury in $5,000 bail.

John Brennan, formerly Lieut, of Police in Seattle,

is the new chief and Noble Wallingford is on the

night shift.

Well, this is about all the news that I can think

of this time, so good-bye. Regards to all Seattle

friends.

Yours,

GILMORE.

Defendant's Exhibit "L."

Nome, Alaska, September 30th, 1902.

Dear Judge : Your letter of the 9th is at hand. I

am sorry that I haven't any further news in your

case for you, but the fact remains that the Court has
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never decided the case yet nor intimated when or

what he is going to do. He is slower than the devil

and crowded to death with cases all of which are

more or less pressing for his attention. He has been

trying criminal cases for over a week and this week.

Beginning Monday he will resume civil trials for

three weeks and then he intends (so he said from

the bench yesterday), to take three or four weeks

for general cleaning up of matters before him.

There is no way to bring the matter before him as

he is overworked and apparently will take his own

sweet time to do as he pleases. But few civil trials

have occurred this smmner and in only one case has

the jury agreed.

Judge Reed told me the other day that Orton of-

fered $250 for a settlement of the case against the

Daisy as he was buying up all the interests of all the

other owners. The records show that Orton through

Wilkins has bought out Gassman, Hager, Mattson,

James and Benbrook-Nugent-Freeze interests pay-

ing $6,000 therefor. It seems that the claim has

been a disappointment in some way by the prospect

work done and they are all letting go of it. Orton

says he wants to hydraulic the ground using Lane's

water next year. He never made any reference to-

ward a settlement with me for your interest. The

only time he ever mentioned the case since we ar-

gued it was one day last week when taking a deposi-
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tion he said, "I wonder when the Court will decide

the Daisy matter?" He figures that because we

have waited so long that we will compromise easily

by what Reed told me. James, Mattson, Hager, and

Gassman have been making big money out of No. 14

Ophir Creek this summer. It is one of the best and

biggest mines in this country by what people say, so

I guess if we get a money judgment we will be able

to recover O. K. By the looks of the court work

now I don't figure on a decision for a month, but as

soon as we get it I will do as you desire and send you

a copy thereof.

Business is very dull in Nome now largely owing

to the fact that things are so slow that we can't get

action, but I am going to stick here this winter and

try and pull even if I can for all I have risked in the

country.

Just as soon as I can get the other names of the

jury to the petition for Conant I will sent it out.

Regards to all inquiring friends and your family.

Very truly yours,

GILMORE.
Defendant's Exhibit "M."

Nome, Alaska, November 11th, 1902.

Dear Mac: Well, as this is the last chance (via

steamer ''Corwin") to send mail to the States via

steamers for this year I take a few moments to let

you know what is going on in Nome.
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The court has not decided the case yet but is busy

with his spare time on it these days as I have had

several talks with him of late and yesterday he told me

he was considering the case thoroughly and expected

to reach his conclusions to-day or to-morrow if he

was not interrupted too much. As the Free Bridge

Injunction case came on for argument this A. M.

I expect he will not announce his decision before

Saturday now. He is attending to ex parte business

and cleaning up all equity matters to begin a jury

term Monday next. So you see it is a cinch he will

decide the case this week. I hoped he would do so

this morning so I could get a copy to you. If he

does to-morrow and the "Corwin" doesn't get away

I will make every effort to get you the news at once.

If not, I shall forward the news by letter at the first

opportunity overland win or lose. The Judge has

been very slow but lately has been getting a good deal

of work done. He is honest and if he decides against

us it will be his honest belief. We are frozen up for

two weeks or more in every way here but the sea

which is now calm after weelis of fury and storm.

There is nothing to prevent boats from coming and

going here yet.

Prices have gone out of sight in groceries. Pota-

toes are $10 a crate; cream $10 a case; coal $30 a

ton, etc. These i)rices are double what they were

in the summer time. Luckily we bought most of our
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mnter supplies while they were cheap. We have

a very cozy four-room house nicely and comfortably

fixed up and are very happy for this idle, do-nothing

sleepy life. It is only daylight now from nine to

three. The population of Nome has been reduced to

about two thousand for the winter, and doesn't seem

like the same place that it was a month ago. Great

preparation is being made here for next summer's

work in mining but the lawyers feel like the halcyon

days are over. The Court is going to take a vaca-

tion which means that we won 't have any session till

August or later. I am going to put in my time min-

ing during the summer and quit the country in the

fall for keeps.

Well, I am going to close for this time so you can

expect another letter later during the coming week

if things happen. I have no information to venture

even a guess on what the outcome will be other than

to believe as I have always that we are right in law

and fact and ought to get a decision for a twelfth of

both mine and money. Orton has bought out the

Coy crowd and will appeal if the Court decides in our

favor as Sullivan said the other day it was up to

Orton to continue the fight if we won.

Regards to all in Seattle. I hox3e the elections

went against the demmies.

Yours truly,

W. A. G.
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«*T »»
Defendant's Exhibit "N.

Seattle, Washington, March 10, 1902.

My Dear Judge: I enclose statement of our ac-

count from my Nome book. I have the book here

in the office for comparison, if any of the items given

are uninteligible to you. I am going to need some

cash very soon as I have some payments to make so

if convenient to you I will appreciate it at any time.

Yours,

GILMOEE.

N. B.—I haven't heard any further news from the

north yet. G.

STATEMENT.

Received from A. G. McBride.

June 1st, 1901. Received from McBride

cash $20.00

August 12th, 1901. Received from McBride

postal order 20 . 00

August 18th, 1901. Received from ^McBride

cash 5.00

September 9th, 1901. Received from Mc-

Bride cash 40 . 00

October 22, 1901. Received from McBride

cash 1.00

September 24, 1901. Refunded to Gilmore

for McB. by U. S. M 18.00

Total cash received to date .... $104 . 00
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Expense and Money Loaned to McBride by Gilmore.

July 8th, 1901. Paid by Gilmore to U. S.

Clerk 10.00

July 8tli, 1901. Paid by Gilmore to U. S. M. 25 . 00

July 6th, 1901. Paid extra help on type-

writer 5 . 50

July 8th, 1901. Paid balance marshal's fees 11.00

August 17th, 1901. Paid for advertising in

Nugget 5 . 00

September 4th, 1901. Loaned McBride .... 10 . 00

Total $66.50

STATEMENT (Continued).

Brought forward $66.50

September 10th, 1901. Paid U. S. Marshal's

additional fees (see refund $18.00, Sept.

24, 1901, in receipts) 31.50

October 14th, 1901. Paid H. Boring's wit-

ness fees 3 . 25

October 14th, 1901. Loaned McBride 5.00

October 13th, 1901. Loaned McBride 1.00

October 16th, 1901. Loaned McBride .... 1.00

October 15th, 1901. Loaned McBride

(prizefight, a/c) 1 . 50

October 16th, 1901. Loaned McBride 5.00

October 19th, 190L Loaned McBride 40.00

October 19th, 190L Loaned McBride 10.00
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October 23d, 1901. Loaned McBride (on

steamer en route) 5 . 00

Total expense and sums loaned $169 , 75

Total amount received from McBride to

date $104.00

Balance due Gihnore to date $ 65 . 75

Defendant's Exhibit "O."

Nome, Alaska, July 28th, 1904.

A. G. McBride, Esq., Seattle, Washington.

Dear Sir : Your letter of July 15th is at hand and

replying will say that I am a little surprised to read

your tirade against me. You utter a malicious false-

hood when you write me that I ever betrayed you in

your case or any other client or that I cheated you

out of a cent in any manner. You know positively

of your own knowledge that you were trying to get

Frank Steele to write the amended complaint and

that I dictated and wrote it myself and when you

say you wrote it you are lying pure and simple.

I did refuse to testify to what Sullivan told me

as a fellow attorney in confidence and I wouldn't

tell that in a case of my own, let alone yours. As

to what Coy wasn't asked I told you it made no dif-

ference what you asked him for he denied every-

thing anyway, and as an attorney you ought to kno^^

it makes very little impression on an equity case to

ask such questions as you are still ranting over.



188 William A. Gilmore

You say I charged you up with forty dollars for

the $25 that j'^ou owed me. Now, you are lying

again, barefaced too, for in my letter to you of Au-

gust 8th, 1903, I itemized the expense bill of $43.71)

as follows:

$25.00 balance cash advanced;

3.20 witness' fees;

3.00 long distance telephone bill to council

;

3.00 discount to clerk of court on satisfaction of

jdgmt.

9.50 recording fees judgment-roll at Council,

Nome.

I suppose you wanted me to pay all this as I had

fed and roomed you the summer before. Any time

I want a lecture on my actions I will seek it from

somebody who is not an ingrate. You will do me

a favor by coming up here where I can hear you say

to my face some of the slanderous things you have

written and your age may not be considered.

I have a copy of all my letters and correspondence

to you and I always keep such when I deal with your

stripe of man.

You have repeatedly told me that we were to prof-

it or share whatever we made out of the suit and I

expect to keep you to your word and have notified all

the other owners of my rights in the claim.

After Doring and Calkins came in they procured

some water from the Wild Goose people and sluiced
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up the old tailings taking out $953.90, our share

coming to $31.45, and I enclose you draft for $15.75.

After this I will look out for my own interest and

you can do the same unless I hear further from you

to attend to your 1/48.

Respectfully yours,

WILLIAM A. GILMORE.

"With reference to exhibit ''N" on the second and

third pages, I desire to say that the $10.00 men-

tioned on the second and third pages was advanced

to me by Mr. Gilmore for the purpose of paying

$10.00 extra steamer charges for returning to Se-

attle. Mr. Gilmore and Mr. Davis and myself lived

in Mr. Gilmore 's office at Nome, taking our break-

fast and part of our meals in the office, and part of

them at the restaurant. We all slept in the office

and all contributed our share of the expenses of liv-

ing. Before the time of the sailing of the boat from

Nome I ran short of money and Mr. Gilmore vol-

untarily advanced me some money which, however,

has since been repaid. I see on the third page that

Mr. Gilmore has written a charge of $1.50 for the

attendance of a prizefight. Considering my finan-

cial condition at that time I at first refused to at-

tend the fight. It was only at the earnest solicita-

tion of Mr. Gilmore that I accompanied him at the

fight. A number of payments that were made by

Mr. Gilmore and Judge Reed in my case were at a
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time when navigation was closed and no matter how

much money I might have had, could not have trans-

mitted the same to them."

Exhibit ''P" being duly identified, was offered in

evidence by defendant, admitted by the Court with-

out objection from the plaintiff, thereupon was read

as follows, to wit.

Defendant's Exhibit "P."

Nome, Alaska, August 4th, 1902.

Dear McBride: The case came up 0. K. on the

31st, at ten o'clock, and I read the record to the

Court all day and began the argument the next morn-

ing closing at noon; then Sullivan argued for de-

fendants, and Judge Reed closed for us. The case

was submitted on briefs and taken under advisement

by the Court. I think we will get a decision this

week and I look confidently for a favorable one, too.

We argued for a 1/12 interest in claim and pro-

ceeds. Sullivan's chief argument was that there

was another option (Berks & Rye) given by both

Doring and Calkins before the McQuade option, but

I don't think there is anything in it. Jury term

begins next Monday. Things are looking up here

now and we are having the very best summer

weather these days. It was about ninety in the

shade yesterday.

Yours,

GILMORE.
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P. S.—Will notify you as soon as we hear decision

in case. Cr.

"When judgment was rendered in my favor there

passed into the hands of Mr. Gilmore some $1100.00

in gold-dust obtained through judgment of the

Court in the case of McBride vs. Coy et al. Mr.

Gilmore at that time, without my knowledge filed

a lien against me in favor of himself and Judge

Reed for the smn of $1000, attorneys' fees, costs and

disbursements. Mr. Gilmore and Judge Reed re-

ceived that much money prior to the commencement

of this action. Mr. Gilmore never demanded a dol-

lar of money from me. His first demand was that

I fix a fee and his second demand, that I give him

one-half of my interest in the Daisy Claim. He

never asked me for a settlement ; he never threatened

to sue me. He made no claim of any nature or char-

acter whatever for the money or any part of the

money that he has sued me for in this action."

Cross-examination in said deposition conducted by

T. M. Reed was thereupon read as follows:

"I came to Seattle in 1890. Went to Fort Wran-

gle, Alaska, in 1897. Remained there and at Doug-

las Island until March 1st, 1900. In 1899 or 1900, I

was appointed Commissioner for the Cape York Dis-

trict. I was appointed Assistant Prosecuting At-

torney of King County, January 12, 1891. I first

saw Mr. Gilmore and talked to him about the case in
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Ms office in the Pioneer Building, in Seattle, Wash-

ington, in the spring of 1901. I can't say that I gave

him a complete statement of the case but of course

we spoke about the case and the general nature of it.

I definitely employed him, that is Davis & Gilmore,

the first time that I ever talked Avith Mr. Gilmore

about the case. He accepted the employment and

told me he would look the matter up and write me as

soon as he got there. I do not know what arrange-

ments Mr. Davis and Mr. Gilmore had with reference

to Nome business. Neither one of them said any-

thing about that. Mr. Davis referred me to Mr. Gil-

more as his partner. Yes, I supposed Mr. Gilmore

would have the matter in charge. I went to Nome

in the year 1901 at the request of Mr. Gilmore. I did

not go to Nome for the purpose of urging on the case

of McBride vs. Coy et al. to trial but my understand-

ing was for the purpose of not only rendering such

assistance as I could, but to be personally present at

the trial. My understanding was that Mr. Gilmore

expected the case to be tried before navigation closed

that fall. I expected Mr. Gilmore to get the plead-

ings all in shape before I went to Nome but he wrote

me to come before the issues were all made up.

There never was anything said about my rendering

assistance but when a lawyer that has practiced as

I have for thirty years goes into litigation, he pro-

poses of course to do what he can toward furthering
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the success of Ms own litigation. When I arrived

in Nome I slept in Mr. Gilmore's office. I slept in

the back room of his office. They were eating there a

portion of the time. I could not state the amount

that Mr. Gilmore advanced to me in the year 1901

when I was at Nome. It was given by Mr. Gilmore

in his statement to me, which has been attached to

this deposition as an exhibit. Mr. Gilmore advanced

$10.00 to help pay my transportation home. I paid

some of the expenses up there and included in it was

$5.00 to Mr. Brubaker. Besides paying the $10.00 he

let me have $5.00 ; it was paid out on the boat prob-

ably for tipping purposes. I can't remember all

the money he did let me have. He let me have some

money at Nome whenever I needed it. When Mr.

Gilmore returned in the spring I had paid him all but

$25.00 which he has since been paid. If Mr. Gilmore

claims he has not been repaid it is his own fault, be-

cause more than $1100.00 of my money passed

through his hands since he let me have the money

referred to. Mr. Gilmore did not guarantee the bill

of Mr. Brubaker 's for depositions, to my knowledge.

I have positively some knowledge about that mat-

ter. Mr. Brubaker knew before we took the deposi-

tions that I had no money to pay him for taking the

same. I paid him $5.00 in cash and had an under-

standing that he must wait for his pay, conditioned

on the result of the suit. I do not know whether Mr.
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Brubaker refused to file the depositions unless the

bill was guaranteed. There might have been such

an arrangement. I do not know whether Mr. Gil-

more guaranteed the $250.00 due Judge Eeed or not.

Mr. Gilmore had nothing to do with the making of

the contract of T. M. Reed. I attended to that mat-

ter myself. I do not laiow without reference to the

pleadings how much I claimed in my suit against Coy

et al., was due me on an accounting. I sued for a

one-twelfth interest in the Daisy Claim. I am un-

able to state what I claimed the Daisy Claim to bo

worth in my complaint without referring to it. Mr.

Gihnore drew the complaint. I verified it but I don't

remember at this time. When I commenced the suit

I did not know the paystreak was lost. In 1900 when

the original paystreak was struck the claim was con-

sidered very valuable, but I ascertained afterwards

that the paystreak was lost and it was while this pay-

streak was lost that Coy, James, Benbrook and Mc-

Quade and those fellows sold out for a very small

sum. At the time I employed Mr. Gilmore I con-

sidered my interest of more value than it was as I

have ascertained. I don't remember what I esti-

mated the value of my interest at that time. My
recollection is that Mr. Gilmore after investigation

there, probably fixed some value, if a value is fixed

in the complaint, I don't know as to that but as far

as the gold-dust is concerned my judgment is that
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there was some value placed on that, and I remem-

ber that when the testimony was taken as to the out-

put that it showed a very large decrease from what I

expected. I don't know whether I testified at the

taking of my deposition in my action as to the value

of the mining claim. If I did say it was according

to my best judgment at that time. I placed a great

deal higher value on the claim than I have since

learned it is worth."

Whereupon the following question was asked the

witness

:

Q. Now, Mr. McBride, what is the value of your

one-twenty-fourth interest at this time?

Counsel for the defendant objected on the grounds

that that question was incompetent, immaterial and

irrelevant, for the reason that the value of the min-

ing claim at this time is no test of the value of the

sendees at the time the litigation over the title to Mr.

McBride 's interest was in progress or at the time the

litigation commenced, because the question is di-

rected to the present value of the one-twenty-fourth

interest and not confined to the time when said ser-

vices were rendered or to the time of the recovery of

the one-twenty-fourth interest.

Whereupon said objection was overruled by the

Court, to which ruling of the Court an exception was

duly taken and allowed, and the witness made the fol-

lowing answer

:
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A. I really don't know what my interest is worth.

I can tell you what Mr. Orton offered me for it while

I was in Nome.

Whereupon the following question was asked said

witness

:

Q. What did Mr. Orton offer you for it this sum-

mer?

To which defendant's counsel objected on the same

grounds as stated in the last objection which objec-

tion was overruled by the Court, and an exception

duly taken and allowed by the Oourt, and the witness

made the following answer thereto

:

A. Fifteen hundred dollars.

Whereupon the following question was asked the

witness

:

Q. How much money did you receive from the

claim this summer?

To which counsel for the defendant objected on

the sam^e grounds ; and on the further grounds that

the question relates to profits received since the ter-

mination of the litigation of McBride vs. Coy et al.

and since the service of plaintiff had ceased ; and re-

lates to profits which were prospective at the time

plaintiff's services were rendered. The money and

profits received since the termination of plaintiff's

service could not have been taken into consideration

by plaintiff while performing the services rendered

and did not form a basis for the proper estimating



vs. A. G. McBride. 197

of the reasonable value of plaintiff's services ren-

dered to the defendant; and for the further reason

that money received since the termination of plain-

tiff's services does not tend to show the value of the

property in litigation in the case of McBride vs. Coy

et al. Which objections were overruled by the Court

to which ruling of the Court the defendant duly ex-

cepted and an exception was allowed. The witness'

answer was thereupon read as follows

:

A. Including the $1200.00 that Mr. Gilmore has

tied up in this case, there was about $4,000.00.

Whereupon the following question was asked the

witness

:

Q. You refused Mr. Orton's offer of $1500 for the

claim, did you?

To which defendant objected on the ground that

the same would not tend to show what the reasonable

value of plaintiff's services was, which objection was

overruled by the Court, to which ruling of the Court

counsel for the defendant duly excepted, and an ex-

ception was duly allowed. Whereupon the witness

answered as follows:

A. I have always refused to part with my interest

in that claim.

Whereupon witness continued to testify as follows

:

"After Mr. Gilmore, Mr. Reed, and Mr. Steele's

fees had gone up to about $700 or $800, I wrote to

Mr. Gilmore and told him that in my judgment I had
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paid sufficient attorneys' fees, considering the value

of the property, but that he should collect my money,

that is, represent me there and deduct from the out-

put for his trouble in so doing. After I had written

Mr. Gilmore this, there were two remittances made

by him in which he deducted one-half of all he had

collected. Mr. Gilmore looked after my matters

there after the collection of the judgment. The rec-

ords of the recorder's office will show when I can-

celed his power of attorney. I did write to Mr. Gil-

more in a letter not to represent me any more; a

copy of the letter is attached to this deposition. I

don't know how many trips Mr. Gilmore made to the

Daisy Mining Claim. He had no right to take any

of them and charge me for it, it was not necessary.

I did complain to Mr. Gilmore because he did not se-

cure the original contract made between myself and

Coy and others from P. C. Sullivan. I do still com-

plain that Mr. Gihnore did not do so. I do not re-

member whether the Court did find that the contract

was actually executed. If it did it made no differ-

ence if any demand was made of Mr. Sullivan for the

original contract in the final conclusion of the case,

but it did make some difference for a client to be

treated in the manner that I was by Mr. Gilmore, be-

cause I was fighting, as Mr. Gilmore knew, for every-

thing that I had on this earth. In Mr. Gilmore 's re-

fusal to force Mr. Sullivan to produce that contract
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with the evidence of two men against mine concern-

ing its execution, I considered that I was running a

chance as to what the finding of the Court would be

concerning its execution. I had no conversation

with Mr. Sullivan in reference to the contract. I

don't know what Mr. Sullivan would have testified

to if he had been placed on the witness-stand. I ^o

not know what declaration Mr. Sullivan afterwards

made relative to that contract.
'

'

Whereupon the following question was asked the

witness

:

Q. Can you give me, Mr. McBride, the total

amount of money you have received to date from the

Daisy Mining Claim over and above the expenses in-

curred in relation to the same?

Whereupon counsel for the defendant objected to

said question as incompetent, immaterial, and ir-

relevant, as including money received by him from

his interest in the Daisy Claim subsequent to the time

the services of plaintiff terminated and as affording

no test as to the reasonable value of the services ren-

dered by him and an attempt to show what was the

value of Mr. McBride 's interest at the time of the

litigation by what he had received from the property

long subsequent to the termination of the contract.

Which objection was overruled by the Court, to which

ruling the defendant then and there duly excepted,

which exception was allowed by the Court, and wit-
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ness thereupon answered said question as follows:

A. It would be between four and five thousand

dollars.

Whereupon witness continued to testify as follows

:

'*I do not know whether I gave an estimate to Mr.

Gilmore in the year 1901, when I employed him, of

the value of the claim, and the amount due me on an

accounting. I am inclined to think not. When I

left Nome in the fall of 1901 I considered the claim

a valuable one, of more value than I really think it

was. I could not say whether I placed a value on it

because my interest was not for sale. I always re-

fused to sell my interest in that claim. Mr. Gihuore

and myself together drew the amended complaint

and the information we received from Mr. Steele was

of assistance to us. In looking over the records I

notice that the complaint has been amended the sec-

ond time, but just how that happened has entirely

slipped my mind. I don't remember now how that

was, whether it was the second amended complaint

that we drew or the first, but I remember the brief

that Mr. Steele and I drew was on an amended com-

plaint. My recollection is that the amended com-

plaint that we drew the brief on was held good. The

records wiU show, I could not swear positively, the

records will show."

Whereupon witness was re-examined and on his

redirect examination testified as follows

:
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"I never authorized Mr. Gilmore to hunt for the

paystreak in behalf of my one-twenty-fourth inter-

est, nor to go to any trouble or expense whatever ex-

cept to see that my share of the gold-dust was con-

verted into a draft and that the same should be sent

to me. Since I discharged Mr. Gihnore, Mr. Orton

has been sending me drafts and converting my share

of the gold-dust into drafts, and I have been receiv-

ing the same without any expense whatever. With

reference to the testimony of P. V. Davis, I will say

that during the course of the litigation between my-

self and Coy et al., Mr. Davis spoke to me several

times in regard to what Mr. Gilmore had written to

him. I had employed, as I imderstood it, the firm

of Davis & Gilmore, and I looked to Mr. Davis more

than I did to Mr. Gilmore for fair and honest treat-

ment. When I had cause to complain against the

conduct of Mr. Gilmore I at once went to Mr. Davis

and reported to him and asked for his protection.

When Mr. Gilmore threatened to sue me for one-

half of my interest in the claim, and notified the other

owners that he was the owner of a part of the Daisy

Claim I again went to Mr. Davis and consulted with

him, and in all the conversations he always ad-

mitted and never denied the partnership with Mr.

Gilmore, and claimed an interest in all the fees con-

nected with my case. When Mr. Gilmore sued me

I went to Mr. Davis again and he told me then of
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the manner in which Mr. Gihnore was treating him.

He said he had Mr. Gilmore 's statement in which he

was charged up as a member of the firm with money

that had been advanced in my case, that Mr. Gihnore

during all the time he had been in Alaska had made

no complete statement or rej^ort to him, and had

since cut him out entirely as being in any way con-

nected with the case of mine, or the fees that were

due. He also told me that if sixteen hundred dollars

was a fair value of the jDroperty in litigation and that

if there was no positive contract to the contrary that

he considered seven or eight hundred dollars a suffi-

cient attorney's fees for me to pay, and more espe-

cially so the business being for a brother attorney.

A few days before Mr. Davis testified in this case I

went to see him and requested him to apx^ear and

testify, and while he did not make a flat refusal yet

he showed he did not wish to testify. I afterwards

served a subpoena on him and compelled him to ap-

pear. In that conversation Mr. Davis reiterated the

fact that he told me in reference to the partnership

and his interest in the attorney's fees in the case of

McBride vs. Coy et al. was true, and that if I forced

him to go upon the stand to testify, the only thing

that I would gain by it would be that it

would continue the case by making him a party

to the suit. He gave me no intimation whatever that

he would testify that he claimed no interest in the at-
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tomey's fees in that case. I wish in explanation of

the testimony in regard to the amount that I received

out of the Daisy Mining Claim, to say that the sum

total that I have received thus far, not coimting the

twelve hundred dollars as having been received, is

less than four thousand dollars, and considerably

less. The year that I secured an interest in the

claim, my expenses to Nome and my loss in going in

other respects amounted to, at the very lowest, one

thousand dollars. My expenses and loss in going to

Nome in 1901, to look after that claim would run

from one thousand to fifteen hundred doUars. Then

I have the expenses and the loss of business of a third

trip, that of 1905, and while I do not say that there

has not been a small profit in the claim to me, with

the worrying and bother of the litigation that I have

been forced into in this case, I can truthfully say

that the profit has been very small to me. I wish to

state further that in my correspondence with Mr.

Gilmore, if he had rendered any services for me out-

side of the conducting of the case of McBride vs.

Coy et al., he has never indicated it to me. If he is

suing in part for such services he has done so with-

out ever notifying me, that he made any claim against

me. The last correspondence I had with him at

Nome his claim and demand was for a one-half in-

terest in the Daisy Mining Claim."
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(Testimony of William A. Gilmore.)

And thereupon the recross-examination of witness

was read as follows:

"I secured my interest in this claim in 1900; that

year I went to Nome as Commissioner at York, and

not on business connected with the Daisy Mining

Claim. I left Nome in the month of August that

year. In the year 1901, I went to Nome in the

month of August and returned in the month

of November., I have simply stated the fact

that I am out so much money on the trip, and on

the three trips that I made there
;
you can draw your

own conclusion ; I am out so much. The last trip I

made there was in reference to the smt at bar. The

suit was commenced against me when navigation was

closed and by a man who had received eight hundred

dollars of my money, and sued me without making

demand upon me for a dollar.
'

'

WILLIAM A. GILMORE, the plaintiff, was

called as witness on behalf of defendant, and on di-

rect examination testified as follows:

"The pleadings filed by me in the McBride vs. Coy

et al. case was signed by Gilmore & McConnell, but

was drawn by myself alone, Mr. McConnell and my-

self entered into business after we arrived here at

Nome, but there was never any question about this

case ; Mr. McConnell had nothing whatever to do with

this matter."
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(Testimony of T. M. Reed, Jr.)

Whereupon the examination of the witness was

closed and the defendant thereafter rested.

And thereupon, after the close of defendant's

case, the plaintiff offered the following testimony in

rebuttal

:

T. M. EEED, Jr., a witness produced on behalf of

the plaintiff, after being duly sworn, testified on di-

rect examination as follows:

*'I am a practicing attorney at Nome; T am ac-

quainted with both Mr. Gilmore and Mr. McBride.

I was employed in the action, assistant counsel for

Mr. Gilmore. My fee in that matter was guaranteed

by Mr. Gilmore. '

'

Thereupon witness was cross-examined and on his

cross-examination testified as follows:

"My agreement in reference to my fee was that

it was to be paid after the suit was decided. I think

that Mr. Gilmore and Mr. McBride came to me to-

gether. I hesitated about taking the case but Mr.

Gilmore before he M'^ent out said he would guarantee

my fee and we practically settled upon it at that time,

what I should be allowed in the case, for looking af-

ter the case during Mr. Gilmore 's absence. I con-

ducted the trial during the winter while Mr. Gilmore

was out, and assisted in the trial the following sum-

mer after he came in."
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(Testimony of Guy Brubaker.)

Whereupon the examination of said witness was

closed and the foregoing constitutes all of the testi-

mony of said witness.

And thereupon GUY BRUBAKEE, a witness on

behalf of plaintiff, was called, and after being duly

sworn, testified on direct examination as follows

:

''I am a stenogra]3her ; I know Mr. Gilmore and

Mr. McBride. Have been acquainted with Mr. Me-

Bride since 1901; have known Mr. Gilmore since

1899. I did work for Mr. Gihnore and Mr. Mc-

Bride in the case of McBride vs. Coy et al. ; did the

typewriting in connection with the pleadings and

also took some depositions in the case. My arrange-

ment was that I was to wait until the case was de-

cided for my fee. Mr. ]\icBride said he didn't have

any money and Mr. Gilmore guaranteed the fee."

And thereupon said witness was cross-examined

and on his cross-examination testified as follows

:

*
' I was to wait until after the suit was decided for

payment. Mr. Gilmore gave me a check, I don't

know where he got his money. I don't remember

when I was paid. I think it was after the suit had

been decided and judgment was obtained."

Whereupon the examination of said witness was

closed and the foregoing constitutes all of the testi-

mony of said mtness.
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(Testimony of William A. Gilmore.)

And thereupon WILLIAM A. GILMORE, the

plaintiff, was recalled to the stand in behalf of plain-

tiff and testified as follows:

''With regard to the agreement that had been left

with Mr. Sullivan, I went to Mr. Sullivan about it

and asked him if it were a fact that an agreement had

been signed and left with him, and he positively de-

nied it. I told him that Mr. McBride had positively

asserted that it was signed and left with him, and

I would like to look at it. He said it didn't make

any difference; there was no such agreement ever

signed, or left with him ; and reiterated that several

times. He made the statement at that time, how-

ever, that he thought that Coy, James et al. ought

to settle with Mr. McBride, and afterwards I told

McBride, I told him the statement that he had made

and also told him I didn't believe Mr. Sullivan was

telling me the truth. That he had told me in con-

fidence at that time and he didn't care about my dis-

closing what had been told me in confidence. Mr.

Sullivan and myself were old-time friends, so I told

McBride that anything that passed between us in

confidence I would not repeat, and he has been rant-

ing ever since because I would not go before Judge

Wickersham and ask for an order making Charley

Sullivan to produce the agreement and disclose what

SuUivan had stated to me in confidence. That was
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(Testimony of William A. Gilmore.)

the only disagreement I ever had with him during the

winter and summer of 1901, mth reference to the

papers in the case. At the close of navigation in

1900, Mr. Steele handed me a bill against Mr. Mc-

Bride and wanted me to O. K. it. I refused to O. K.

and he tore the bill up. I would write Mr. Davis the

way the matter stood and I remember on one occa-

sion I told him if he saw Mr. McBride to tell him

something in the way of what I had written that had

happened. There was nothing in the way connected

with the firm or anything of that kind, but simply

something as a matter of news to him. With refer-

ence to the expense account, a copy of which is at-

tached to Judge Davis' deposition, I will state that

in the fall of 1901, Mr. McConnel made up a state-

ment from the books of what he had expended in the

way of an expense account, setting forth sufficient

to show for each month, what was done in the Kaou-

garok District and in the Nom.e District, that is, such

items as we were interested together in. All that

this statement contained was the total expense and

expenditure in all the cases and disbursements of the

litigation and all the money. In that statement

there were no expenses charged in the case of Mc-

Bride vs. Coy et al., and the books did not show that

any part of that had been paid by Mr. Davis or Mr.
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McConnel, or that they ever had anything to do with

the case. In regard to the statement that Mr. Mc-

Bride would fix a liberal fee for the firm of Davis &

Gilmore and besides that he would make my wife

a present of a sum of money, I will say no such con-

versation occurred. I was not married until Novem-

ber, 1901. I never refused to prepare a brief on

the demurrer to the complaint. With reference to

what Mr. McBride stated about my not filing a brief,

I will state that I had a brief partly fixed up and I

think I had presented it to Judge Wickersham, and

he had a copy of it. While matters were in that con-

dition Mr. McBride came in one afternoon in my of-

fice and I was busy with some gentlemen and he in-

sisted that I should write the brief then and there,

and upon my refusal to do so went out in a huffy man-

ner. I never refused to write the brief but simply

asked him to wait until I got through and I would

write the brief and have it in plenty of time. The

next morning Mr. McBride presented a typewritten

brief, or a copy of one, which he had had prepared

somewhere and claimed he had gone to some lawyer

to write his brief. The total amount I derived from

the collection of the judgment and royalties is six

hundred and forty-four dollars. I never received

seven hundred and sixty-two dollars. I never re-
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ceived an answer to my letter of August 8th, 1903,

in which I asked him to state what my fee was to

be, until in 1904, about the opening of navigation.

I had written him in the meantime a great many

times, probably three or four, but never received any

answer. His answer is dated the 19th of May, 1904.

This is the letter he has testified about in his deposi-

tion in which he says he would not give me one-half

of his claim and wants me to write him what I think

about it."

And thereupon witness was cross-examined and

upon his cross-examination testified as follows:

*'I have none of the correspondence with Mr. Mc-

Bride excexDt one letter and that doesn't pertain to

this case. The answer to my letter of August 8th,

1903, was dated the 17th of May, which reached me

about the opening of navigation. I filed my suit in

the spring of 1905; I obtained a judgment against

Mr. McBride about the opening of navigation of 1905,

and after the default judgment was set aside, the

amended complaint was filed."

"Whereupon the examination of William A. Gil-

more was closed and the foregoing constitutes all of

his testimony given upon said examination. And

thereupon plaintiff closed his case.

The taking of the testimony having been completed,

and plaintiff and defendant having rested their case.
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counsel for the respective parties having argued the

case to the jury, the Court proceeded to charge the

jury as follows

:

Gentlemen of the Jury

:

This is an action brought by the plaintiff, an at-

torney at law, to recover for professional services

rendered the defendant. The plaintiff alleges in

his complaint that the reasonable value of the ser-

vices is $2,500, and claims that after allowing the de-

fendant credit for $644.75, received by him on ac-

count, there is still due him $1,855.25. He further

alleges that the services were rendered at the special

instance and request of the defendant in and about

recovering possession of an undivided interest in the

Daisy Placer Claim in the Nome Mining District,

Alaska, and in collecting certain money due the de-

fendant for rents and royalties on said claim.

In his answer filed, the defendant denies that at

his instance and request the plaintiff performed s§r-

vices for him of the reasonable value of $2,500, and

denies that he owes the plaintiff a balance of $1,-

855.25.

For a further defense the defendant alleges that

on or about April , 1901, he claimed to be the

owner of an undivided one-twelfth interest in the

Daisy Claim, and the owners becoming involved in

a controversy, and the defendant's interest in said

claim being clouded and his right interfered with,
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he employed the law finn of Davis and Gilmore, who

maintained an office at Seattle, Wash., to repijesent

him in the pending litigation over this claim; that

the plaintiff was a member of said law firm, and the

firm accepted the emplo^inent, and it was agreed

between defendant and said finn that their fee was

to be a reasonable one to be fixed by the defendant.

The defendant further alleges that pursuant to

said contract the jilaintiff as a member of the firm

of Davis and Gilmore appeared for the defendant in

this court in 1901, in said litigation, and in conjunc-

tion with this defendant and other associate attor-

neys employed by him, McBride, assisted in quieting

the title of an undivided one-twenty-fourth interest

in said claim and in securing judgment for $1,179,

and that a greater portion of the work devolving

upon counsel acting in defendant's behalf was per-

formed by attorneys other than ]Mr. Gihnore of his

law firm; that the services so rendered by said firm

were the only services which have been rendered the

defendant by Mr. Gilmore, and that said services

were of the value of not more than $500. The de-

fendant claims that this amount of $500 has been

paid to the firm and that there is now nothing due

either the firm or Mr. Gilmore.

As a counterclaim the defendant alleges that on or

about June 23, 1904, said plaintiff as representative

of the firm of Davis and Gihnore received from the
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proceeds of the Daisy Claim $144.75, which he re-

fused to turn over to the defendant, and that there

is consequently due the defendant from the plaintiff

this amoimt with interest thereon from June 23, 1904,

and he asks for judgment for this amount.

Plaintiff replies denying that the defendant ever

employed the firm of Davis and Gilmore, and deny-

ing every other matter set up in the answer.

Out of these contentions in the pleadings arise the

questions which you are to determine imder the in-

structions of the Court. One of the questions lies

at the threshold of your deliberations and should first

receive your consideration; it is this: Were the ser-

vices of the plaintiff, as detailed in the evidence, ren-

dered by Mr. Gilmore in his indi^ddual capacity, or

as a member of the late law firm of Davis & Gilmore ?

In determining this question, you must consider

and determine what was the imderstanding of both

McBride, the defendant, and Gilmore, the plaintiff,

at the time the contract of employment was entered

into in respect to the party or parties to the contract

in view of all the language and conduct of both par-

ties at the time as well as at all times since up to the

time when the services were at an end, and you should

especially consider and compare the testimony of

both parties to this action on that head, and should

further consider how the testimony of each party

tallies with his conduct and deportment, as disclosed
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by the evidence, from the negotiations leading to

the contract of employment up to the close of the

testimony in this case. Should you decide that all

the services were performed in pursuance of a con-

tract of employment between the firm of Davis &

Gilmore on the one side and the defendant on the

other, the plaintiff should not recover in this action,

and your verdict in that case would necessarily be for

the defendant. Should you decide that all the ser-

vices sued for were performed by the plaintiff on his

own behalf alone in pursuance of an employment of

him personally by the defendant, then you should

consider and determine, if you believe the contract

bound defendant to pay a reasonable fee, first, what

was the reasonable value of the plaintiff's services

in and about recovering possession of an undivided

interest in the Daisy Mining Claim ; and second, what

was the reasonable value of the plaintiff's services in

collecting the rents and royalties of said claim, both

those covered by the judgment and those which were

not included in the judgment.

Next in order after determining what under the

evidence was the reasonable value of the services

sued for, the question naturally presenting itself to

you for your consideration will be. What amount

has been received by the plaintiff already for the

services rendered by him? The iDleadings fix this

amount at $644.75. If you should determine from
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all the evidence that the x)laintiff has been overpaid

for his services to the amount of any sum not exceed-

ing $144.75, then you should ascertain and determine

how much money above the value of his services has

been paid to him, and the amount, if any, so over-

paid would be the sum which you should in that case

name as the amount of the verdict to which the de-

fendant under his counterclaim would be entitled.

You are further instructed in this connection that

the maximum verdict which plaintiff may recover

in this action is $1,855.25.

In your efforts to arrive at a just determination of

the value of X3laintiff's services, jou are instructed

that you are at liberty to consider as a basis for your

conclusion upon this point, the value of the defend-

ant's interest in the Daisy Claim up to the present

time. And in determining the value of this interest,

you have a right to take into your computation what

the defendant's share of the output in gold of the

Daisy Mine has been since he acquired his interest

in the claim, in connection with the other evidence in

the case tending to show its true value.

This is an action brought for the reasonable value

of the servdees alleged to have been rendered by the

plaintiff to the defendant, and in arriving at your

verdict in this case you must take into consideration

aU of the evidence introduced on the part of both

parties to this action; but I further instruct you
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that the plaintiff is not limited in the amount he

may recover, if the evidence warrants a recovery for

more, by the amount set forth in the so-called attor-

ney's lien filed by him, but you must be guided to a

conclusion by what in your opinion from the exam-

ination of all the evidence in the case, including the

evidence of the filing of the lien, is a reasonable and

fair compensation for the services rendered by the

plaintiff for the defendant.

If you find from the testimony that the agreement

for compensation between plaintiff and defendant

was that defendant should fix the fee for the services

performed by plaintiff, then I charge you that plain-

tiff cannot recover more than the amount fixed by

defendant, unless you further find that defendant

has through fraudulent or other bad motives, arbi-

trarily refused to name or pay what is clearly a rea-

sonable fee. So, therefore, in case you find that the

argument between plaintiff and defendant was that

defendant was to fix the fee, nothing being said

whether it was to be reasonable or not, and if you find

that he had fixed it in the sum of $500 and that such

sum for the services rendered by plaintiff was not

such an unreasonably low fee as to warrant you in

believing the defendant to be actuated by bad faith,

then I charge you that plaintiff's services cannot be

fixed by you at any higher valuation than $500, and

plaintiff having admitted in his complaint that he
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received $644.75, and defendant having brought a

counterclaim in this action for the sum of $144.75,

you must, if you find as just stated, find a verdict

for defendant and fix the amount of his recovery

from plaintiff in the sum of $144.75.

If you should decide from the evidence that by rea-

son of Mr. Gilmore's absence from Nome, it became

necessary to employ another attorney to conduct the

suit in Mr. Gilmore's absence, then if you further

decide that the plaintiff's employment was to conduct

the case of McBride vs. Coy to a final recovery of

the defendant's interest in the Daisy Claim, the neces-

sary expense so incurred should be borne by the

plaintiff in this action, Mr. Gilmore, and you will

then be authorized to deduct the substitute attorney's

fee from the fee to which Mr. Gilmore would other-

wise be entitled under his contract of employment.

So, if still another attorney's services was rendered

necessary in the reasonable, proper and efficient

prosecution of the suit of McBride vs. Coy by either

the inability or unwillingness of Mr. Gilmore to per-

form the services which the other attorneys per-

formed in his stead, and you should so find, then any

reasonable fee which you may find was paid to said

attorney would be chargeable to Mr. Gihnore, if you

find the contract of employment to have been as I

have just stated it, and might be deducted from the

fees which you shall decide Mr. Gilmore has reason-
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ably earned, together with what he would have rea-

sonably earned had he himself performed the ser-

vice rendered by the other attorney. This is on the

basis of his being entitled to recover the reasonable

value of his services.

In determining the credibility and weight of ex-

pert testimony such as that of the attorneys testify-

ing in this case, you should consider their testimony

in connection with all the other evidence in the case.

Its weight will be detenuined by the character, the

capacity and the state of mind of the experts them-

selves.

In your estimate of the value of the testimony upon

the question of what is the reasonable value of the

testimony of any professional or exj)ert witness

called in this case, you will apply youi' own knowl-

edge and ideas to the matters of fact shown by the

evidence, and you have the right to examine the opin-

ions of such witnesses in the light of your general

knowledge. As between the varying estimates of

the experts, too, you are to give the greater weight to

the estimates of those which are most in accord with

your own intelligence and reason.

I instruct you, gentlemen, that in ascertaining the

reasonable value of the services of plaintiff you will

consider the nature of the litigation, the amount in-

volved and the interests at stake, the capacity and

fitness of plaintiff for the required work, the ser-



vs. A. G. McBride. 219

vices and labor rendered by plaintiff, the length of

time occupied by him and the benefit, if any, derived

by defendant from the litigation, the risk plaintiff

ran in getting no compensation upon failure to re-

cover defendant's interest in the Daisy Claim, if this

was the contract, and the fact that plaintiff advanced

costs on behalf of his client, in case you find plaintiff

did so. You should take all the evidence in the case

and exercise a sound discretion and judgment there-

on, and allow plaintiff such reasonable amount as you

may believe he is justly entitled to, not to exceed the

balance claimed in the complaint, in case you decide

that plaintiff is entitled to recover.

Gentlemen of the Jury, you are the exclusive

judges of the effect and value of all e^ddence ad-

dressed to you, but it is made the duty of the Court

to instruct you upon all proper occasions, and you

are now instructed that your power of judging the

effect of evidence is not arbitrary one, but is to be

exercised with legal discretion and in subordination

to the rules of e\ddence.

In civil cases like this the affirmative of the issue

shall be proved by the party alleging it; and when

the evidence is contradictory, your findings shall be

in accordance with the preponderance of the evi-

dence. You are instructed that the preponderance

of the evidence is not alone determined by the greater

niunber of witnesses testifying to a particular fact or
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state of facts. In determining on which side the

preponderance of evidence is, you should take into

consideration the opportunity of the several wit-

nesses for seeing and knowing the things to which

they testify, their conduct and their demeanor while

testifying, their ability to remember accurately,

their interest or lack of interest, if any, in the result

of the suit, the probability or improbability of the

truth of their several statements, in view of all the

evidence, facts and circumstances proved on the trial,

and from all these circumstances determine upon

which side is the weight and preponderance of the

evidence.

I hand you herewith three forms of verdict drawn

in conformity with the law. When you have retired

to your jury-room and have agreed upon your ver-

dict, you should sign by the hand of your foreman

the one upon which you unanimously agree, and re-

turn it into court as your verdict in this case.

You will take with you into the jury-room the com-

plaint, answer, and reply, and the exliibits in the

case.

Let the bailiffs be sworn to keep charge of the

jury.

'You may now retire, gentlemen, to deliberate upon

your verdict.

Nome, Alaska, December 23, 1905.

ALFRED S. MOORE,
District Judge.
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After the charge of the Court to the jury and be-

fore the jury retired to consider their verdict, and

in the presence of the jury, the defendant took the

following exceptions to the charge of the court

:

I.

Defendant excepts to that part of the charge of

the Court submitting the issue whether or not the

defendant employed the firm of Davis & Gilmore or

the plaintiff individually, which is as follows

:

''In determining this question, you must consider

and determine what was the understanding of both

McBride, the defendant, and Gilmore, the plaintiff,

at the time the contract of employment was entered

into in respect to the party or parties to the contract

in view of all the language and conduct of both par-

ties at the time as well as at all times since up to the

time when the services were at an end, and you should

especially consider and compare the testimony of

both parties to this action on that head, and should

further consider how the testimony of each party

tallies with his conduct and deportment, as disclosed

by the evidence, from the negotiations leading to the

contract of employment up. to the close of the testi-

mony in this case."

—upon the following grounds

:

a. The Court did not submit to the jury for its

deteimination whether the defendant did employ the
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firm of Davis & Gilmore or the plaintiff individually,

but submitted the question of what the understanding

of the plaintiff and defendant was with respect to the

contract between them

;

b. The Court instructed by this instruction that

the understanding and belief of the plaintiff upon

the contract was a factor for their consideration in

determining what the contract was;

c. The Court instructed thereby that the language

and conduct of the plaintiff might be considered by

the jury in determining what the contract was, there-

by allowing the jury to consider self-serving declara-

tions and conduct of the plaintiff.

d. The Court instructed thereby that the conduct

and deportment of the plaintiff up to the close of the

testimony in this case, might be considered by the

jury in determining what the conduct was, thereby

allowing the jury to take into consideration that the

plaintiff had begun this suit, and also plaintiff's other

actions and conduct after the termination of plain-

tiff's services.

Which exceptions were then and there allowed by

the Court.

II.

Defendant excepted to that part of the charge

which is as follows

:

''Should you decide that all the services sued for

were performed by the plaintiff on his own behalf
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alone in pursuance of an employment of him person-

ally by the defendant, then you should consider and

determine, if you believe the contract bound defend-

ant to pay a reasonable fee, first, what was the rea-

sonable value of the plaintiff's services in and about

recovering possession of an undivided interest in the

Daisy Mining Claim ; and, second, what was the rea-

sonable value of the plaintiff's services in collecting

the rents and royalties on said claim, both those cov-

ered by the judgment and those which were not in-

cluded in the judgment."

—on the ground that the Court in substance charged

the jury that if they found that the contract was

made with the plaintiff individually the jury should

consider what the reasonable value of the plaintiff's

services was and did not submit fully to the jury the

question as to what the agreement was between

plaintiff and defendant in regard to the payment of

plaintiff's services.

Which exception was then and there allowed by

the Court.

III.

Defendant excepted to that part of the charge

which reads as follows:

*'In your efforts to arrive at a just determination

of the value of plaintiff's services, you are instructed

that you are at liberty to consider as a basis for your

conclusion upon this point, the value of the defend-
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ant's interest in the Daisy Claim up to the present

time, and in determining the value of this interest,

you have a right to take into your computation what

the defendant's share of the output in gold of the

Daisy Mine has been since he acquired his interest

in the claim, in connection with the other evidence in

the case tending to show its true value."

—on the following grounds

:

a. That the Court submitted as an element of the

reasonable value of plaintiff's services the value of

the defendant's interest in the Daisy Claim from

some indefinite time up to the time of the submission

of the case to the jury;

b. This instruction allowed the jury to take into

consideration the value of defendant's interest in the

Daisy Mine after plaintiff's services had been fully

performed and after he had been discharged.

c. That said instruction allowed the jury to take

into consideration a value that was not in contem-

plation by either plaintiff or defendant when the

contract of emplo^nnent was had, or the ser^dces were

being rendered by plaintiff.

d. This instruction allowed the jury to take into

consideration the highest value of defendant's in-

terest in the Daisy Mine at any time prior to the

submission of this action to the jury.

e. This instruction told the jury that in comput-

ing the value of this interest they might take into
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consideration all that defendant had received in

profits up to the time of the submission of this case

to the jury, thereby allowing them to consider profits

received by him after the plaintiff's services had

been performed and his employment ended.

f . The value of the interest recovered by the de-

fendant in this action could not be estimated in the

manner charged in this instruction.

Which exception was then and there allowed by the

Court.

IV.

Defendant excepted to that portion of the charge

of the Court, which is as follows

:

**I further instruct you that the plaintiff is not

limited in the amount he may recover, if the evi-

dence warrants a recovery for more, by the amount

set forth in the so-called attorney's lien filed

by him, but you must be guided to a conclusion by

what in your opinion from the examination of all

the evidence in the case, including the evidence of

the filing of the lien, is a reasonable and fair com-

pensation for the services rendered by the plaintiff

for the defendant."

—upon the ground that the instruction did not cor-

rectly charge the jury as to the effect of the attor-

ney's lien filed by the plaintiff in the case of McBride

vs. Coy et al., but took away all the force and effect
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of the same, as against plaintiff's contention. Which

excei^tion was then and there allowed by the Court.

V.

Defendant excepted to that part of the Court's in-

struction ui3on expert testimony which is as follows

:

"In determining the credibility and weight of ex-

pert testiQiony such as that of the attorneys testify-

ing in this case, you should consider their testimony

in connection with all the other evidence in the case.

Its weight will be determined by the character, the

capacity and the state of mind of the experts them-

selves. In your estimate of the value of the testi-

mony upon the question of what is the reasonable

value of the testimony of any professional or expert

witness called in this case, you will apply your own

knowledge and ideas to the matters of fact shown by

the evidence, and you have the right to examine the

opinions of such witnesses in the light of your general

knowledge. As between the varjdng estimates of

the experts, too, you are to give the greater weight

to the estimates of those which are most in accord

with your own intelligence and reason."

—on the ground that said instruction charged that

the estimates of the experts in this case are binding

upon the jury ; that they were only at liberty to choose

between the highest and lowest estimates, and did not

allow the jury to reject the testimony of the experts,

or any of them, if they found the same not in accord

!
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with their own intelligence and general knowledge.

Which exception was then and there allowed by the

Court.

VI.

Defendant excepted to that portion of the charge

with reference to the employment of other attorneys,

as follows:

"If you should decide from the evidence that by

reason of Mr. Gibnore's absence from Nome, it be-

came necessary to employ another attorney to con-

duct the suit in Mr. Gibnore's absence, then if you

further decide that the plaintiff's emplojTuent was

to conduct the case of McBride vs. Coy to a final re-

covery of the defendant's interest in the Daisy Claim,

the necessary expense so incurred should be borne

by the plaintiff in this action, Mr. Gilmore, and you

will then be authorized to deduct the substitute at-

torney's fees from the fee to which Mr. Gilmore

would otherwise be entitled under his contract of

emplojTnent. So, if still another attorney's services

was rendered necessary in the reasonable, proper and

efficient prosecution of the suit of McBride vs. Coy

by either the inability or unwillingness of Mr. Gil-

more to perform the services which the other attor-

neys performed in his stead, and you should so find,

then any reasonable fee which jou may find was paid

to said attorney would be chargeable to Mr. Gilmore,

if you find the contract of employment to have been
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as I have just stated it, and might be deducted from

the fees which you shall decide Mr. Gilmore has rea-

sonably earned, together with what he would have

reasonably earned had he himself performed the

service rendered by the other attorney."

—upon the ground that the reasonable value of the

services rendered by these other attorneys should

be deducted instead of what was paid these attorneys

as charged by the Court. Which exception was then

and there allowed by the Court.

VII.

Defendant excepted to that portion of the charge

as follows:

"I instruct you, gentlemen, that in ascertaining

the reasonable value of the services of plaintiff you

wiU consider the nature of the litigation, the amount

involved and the interests at stake, the capacity and

fitness of plaintiff for the required work, the services

and labor rendered by plaintiff, the length of time

occupied by him and the benefit, if any, derived by

defendant from the litigation, the risk plaintiff ran

in getting no compensation upon failure to recover

defendant's interest in the Daisy Claim, if this was

the contract, and the fact that plaintiff advanced

costs on behalf of his client, in case you find plaintiff

did so. You should take all the evidence in the case

and exercise a sound discretion and judgment there-
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on, and allow j)laintiff such reasonable amount as

you ma}' believe he is justly entitled to, not to ex-

ceed the balance claimed in the complaint, in case

you decide that plaintiff is entitled to recover."

—upon the ground that this instruction should have

charged that only the direct or immediate benefit de-

rived by the defendant from the litigation should be

considered, and should not have allowed the jury

to consider any of the profit or benefit that may have

inured to defendant through either the prosj)ecting,

mining or developing of the Daisy Claim after plain-

tiff's services had been i^erformed and which were

independent of any services of plaintiff. Which ex-

ception was then and there allowed by the Court.

VIII.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

"I charge you that jDlaintiff is not entitled to re-

cover in this action, and your verdict upon the action

brought by him must be for the defendant."

—which exception w^as then and there fully allowed

by the Court.

IX.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:
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"I charge you that if you find from the evidence

that defendant employed the firm of Da^ds & Gihnore

to render the services for the value of which plain-

tiff has brought this action, then such emplojTuent

was a joint one for the performance of which this

plaintiff cannot base an action in his o\\ti name, and

your verdict must be for the defendant. '

'

—which exception was then and there duly allowed

by the Court.

X.

Defendant excej^ted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

"Where two attorneys are publicly practicing law

as a partnership, I charge you that a client has the

right to believe that in retaining one attorney, he is

retaining the firm in the absence of any specific con-

tract to the contrary, and in the absence of knowledge

to the contrary."

—which exception was then and there duly allowed

by the Court.

XI.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

'

' I charge you in this case that unless you find from

the evidence that there was a S]3ecific understanding

and agreement between plaintiff and defendant that
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plaintiff alone was employed by defendant, then there

is a presumption that the defendant in employing

the plaintiff while acting as a member of the firm of

Davis & Gilmore, employed and retained that firm."

—which exception was then and there duly allowed

by the Court.
XII.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

"If you find from the testimony that the fimi of

Davis & Gilmore was employed by the defendant to

perform the services on which plaintiff bases his ac-

tion and that some of such services were performed

under employment of the firm, but that plaintiff and

said Davis did dissolve partnership without the

knowledge of defendant, and no consent to plaintiff's

individual conduct of the litigation was given by de-

fendant, then I charge you that plaintiff cannot main-

tain this action in his own name, and your verdict

mist be for the defendant as to plaintiff's cause of

action."

—which exception was then and there duly allowed

by the Court. ,

XIII.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

vit:
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"So, if you find that the agreement between plain-

tiff and defendant was that defendant was to fix the

fee; and if you further find that he had fixed it in

the sum of $500.00, and that such sum for the ser-

vices rendered by plaintiff was not such an unreason-

able fee as to warrant you in believing defendant

to be actuated by bad faith, I charge you that you

cannot fix the value of plaintiff's services in more

that $500.00, and plaintiff having admitted that he

had received more than that sum from defendant

your verdict must be for the defendant as to the

plaintiff's cause of action."

—which exception was then and there duly allowed

by the Court.

XIV.

XV.

Defendant excepted to the refusal of the Courb to

give instruction duly requested by the defendant, to

wit:

"In determining what is the reasonable value of

plaintiff's services you should not take into consid-

eration the value of the interest claimed by defend-

ant in the suit brought by plaintiff, or the value of

the interest recovered in said suit was after judgment

had been obtained in said suit."

—which exception was then and there duly alloved

by the Court.
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XVI.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

''In determining what is the reasonable value of

plaintiff's services rendered to defendant in the suit

brought by him, to wit, McBride vs. Coy et ah, you

should not take into consideration what rents and

profits the defendant realized from the interest re-

covered in said suit after the judgment had been ob-

tained therein.

"

—which exception was then and there duly allowed

by the Court.

XVII.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

"In determining what is the reasonable value of

plaintiff's services rendered in the suit of McBride

vs. Coy et al., j^ou may take into consideration the

value of the property involved in said suit at the

time plaintiff was employed by the defendant and

said suit was begun, and the value of the money and

property recovered in said suit at the time of the

rendering of the judgment in the same."

—which exception was then and there duly allowed

by the Court.
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XVIII.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

"You are not bound to accept the testimony of

the attorneys offered by the plaintiff as exj)ert wit-

nesses as conclusive upon the question as to what is

the reasonable value of plaintiff's services; you

should consider and be governed by all the evidence

in the case bearing on the question, and apply your

own experience and knowledge of the character of

such services in determining whether you will accept

the value placed upon such ser\ices by the expert

witnesses."

—which exception was then and there duly allowed

by the Court.

XIX.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

"What attorneys have testified concerning the

value of plaintiff's services is not conclusive upon

you, and such testimony may be only considered by

you as an aid in determining through your own un-

derstanding and intelligence what is the reasonable

value of plaintiff's services under the testimony and

circiunstances of this case."
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—which exception was then and there duly allowed

by the Court.

XX.
Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

**If you find that plaintiff has made demands upon

defendant for his services inconsistent with what he

is now claiming in this action, then I charge you that

you have a right to consider that fact in determining

what is the reasonable value of his services."

—which exception was then and there duly allowed

by the Court.

XXI.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

"I charge you that plaintiff's services rendered in

the suit of McBride vs. Coy et al., prior to the filing

of the attorney's lien by plaintiff in said suit cannot

be fixed in any greater amount than he has claimed

for such services in said lien."

—which exception was then and there duly allowed

by the Court.

XXII.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:



236 William A. Gilmore

"I charge you that as far as the services rendered

in the suit of McBride vs. Coy et al., prior to the

filing of the attorney's lien, plaintiff is bound by the

amount fixed by him in said lien, unless you find

from the testimony that the amount so fixed by him

in said lien was fixed through misapprehension or

mistake. '

'

—which exception was then and there duly allowed

by the Court.

XXIII.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

"I charge you that an attorney stands in a posi-

tion of trust and confidence in relation to his busi-

ness with his client, and that the utmost good faith

should be exercised by an attorney in dealing with

his client in all his transactions."

—which exception was then and there duly allowed

by the Court.

XXIV.
Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

'

' I charge you that any services rendered by plain-

tiff to defendant outside of the regular and ordinary

duties of an attorney, the value thereof should be

fixed by you at the sum that said services could be
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performed by other competent persons who were not

attorneys.
'

'

—which exception was then and there duly allowed

by the Court.

XXV.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

''So that as far as collecting the royalty for de-

fendant and remitting the same to defendant, you

should only fix the value of such services as to what

are usually charged by competent and trustworthy

persons for such services."

—which exception was then and there duly allowed

by the Court.

XXVI.

Defendant excepted to the refusal of the Court to

give instruction duly requested by the defendant, to

wit:

''If you find that plaintiff has made demands upon

defendant for his services inconsistent with what he

is now claiming in this action, then I charge you that

you have a right to consider that fact in determining

what the reasonable value of his services."

—which exception was then and there duly allowed

by the Court.

After the charge to the jury and after the above

exceptions had been taken by the defendant, the jury
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retired to consider their verdict; and, thereafter,

considering the same, returned to the court with a

verdict in favor of plaintiff for the sum of $1,605.25,

which verdict was filed.

Now, in furtherance of justice and that right may

be done, defendant presents the foregoing as his Bill

of Exceptions in this case, and prays that the same

may be settled and allowed, signed, and served by

the Court, as allowed hj law.

C. S. JOHNSON and

A. J. DALY,

Attorneys for Defendants.

Be it further remembered that the matter of the

settling and certifying of the proposed bill of excep-

tions in the above-entitled action lately filed here-

in by the defendant came on regularly to be heard

in open court on the day of February, 1906.

The Honorable Alfred S. Moore, the Judge who pre-

sided at the trial of said action, presiding, and the

time for such settling and certifying of said bill

of exceptions having been duly extended by orders

of the Court until and including this day, and said

proposed bill having been amended in accordance

with the orders of the Court, and the Court having

adjudged that the proposed bill of exceptions as

amended and as hereinbefore set out, is a true and
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correct Bill of Exceptions, the foregoing is hereby

allowed, settled and certified as the Bill of Excep-

tions in the above-entitled action.

I further certify that the foregoing contains a full

and true statement of the evidence of each and every

witness produced upon the trial of said cause, and

all the testimony in said cause, and all of the instruc-

tions of the Court, and the objections made to the

introduction of testimony as the same appears there-

in, and the motions made, and all objections to said

testimony, together with the ruling of the Court upon

said objections and motions, and the exceptions taken

and allowed by said rulings ; and that it also contains

exceptions taken by the defendant to the instructions

given and refused by the Court.

Done in open court, Nome, Alaska, this 10th day

of March, A. D. 1906.

ALFRED S. MOORE,
Judge of the United States District Court, District

of Alaska, Second Division.

Service of copy of the within bill of exceptions is

hereby admitted this 10th day of March, 1906.

A. J. BRUNER and

WILLIAM A. GILMORE,
Attorneys for Plaintiff.

[Endorsed] : No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-
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sion. W. A. Gilniore, Plaintiff, vs. A. G. McBride,

Defendant. Bill of Exceptions. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Jan. 17, 1906, Jno. H. Dunn, Clerk.

By
, Deputy. L. C. S. Johnson & A. J.

Daly, Attorneys for Deft. Refiled in the office of

the Clerk of the Dist. Court of Alaska, Second Di-

\dsion, at Nome. Mar. 10, 1906. Jno. H. Dunn,

Clerk. By , Deputy.

In the United States District Court, in and for the

District of Alaska, Second Division.

WILLIAM A. GILMORE,

vs.

A. G. McBRIDE,

Plaintiff,

Defendant.

Assignment of Errors.

Comes now the above-named defendant, A. G. Mc-

Bride, by and through his attorneys, Chas. S. John-

son and Alfred J. Daly, and says that in the records,

proceedings, and trial of the above-entitled cause

there is manifest errors affecting the substantial

rights of the defendant to his injury, as follows

:

I.

That the Court erred in refusing to direct a verdict
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in favor of defendant upon the issues presented by

the plaintiff's complaint.

II.

That the Court erred in denying defendant's mo-

tion to strike the testimony of the witness, William

A. Gilmore, given in answer to the following ques-

tion:

''Q. Did you enter into any business relations

with him at that time?"

—which testimony was in substance that defendant

had told him that the Daisy Claim was very valuable

;

that large amounts of gold-dust had been taken out

;

and that there would be lots of money to divide up.

III.

That the Court erred in overruling the objections

of the defendant to the following question asked the

witness, William A. Gilmore:

"Q. AVhat facts did he relate to you in regard to

what his claim was?"

—in answer to which question the witness testified

as to conversations had with defendant at the time

of witness' alleged emplojTiient with relation to the

facts of the controversy in which witness was em-

ployed, the value of the Daisy Claim, and the amount

of gold-dust extracted therefrom.

IV.

That the Court erred in denying defendant's mo-
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tion to strike out the testimony of witness William A.

Gilmore as to the record and proceedings in suits

and cases involving the Daisy Claim in which he,

Gilmore, performed no services.

V.

The Court erred in denjdng defendant's motion to

strike out the testimony of witness William A. Gil-

more given in answer to the interrogatory:

*

' Q. Well, you may relate what there is in regard

to that, Mr. Gilmore."

—which testimony was in fact and substance that

the defendant had stated that he would divide with

plaintiff what he got out of the Daisy Claim.

VI.

The Court erred in overruling the objections of

defendant and admitting the testimony of witness

Gilmore wherein witness testified that he supposed

it was definitely settled; that McBride was to give

him one-half of what he made out of the Daisy Claim

and that he divided gold-dust received from the

Daisy Claim between himself and Mr. McBride

while acting under such supj)osition.

VII.

The Court erred in overruling all objections of de-

fendant to the following question asked the witness,

William A. Gilmore

:
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"Q. What other services did you perform for

the defendant?"

—in answer to which question witness testified he had

made trips to the Daisy Claim and learned that the

paystreak ran through that claim and insi3ected it.

VIII.

The Court erred in denying defendant's motion to

strike the testimony as set forth in substance in as-

signment No. 7.

IX.

That the Court erred in overruling defendant's

objections thereto and admitting the testimony of

witness Gilmore, wherein the witness testified in sub-

stance that the value of the Daisy Claim in 1901 was

one hundred thousand dollars, and that Mr. Orton

had told him that one hundred and thirty thousand

dollar's worth of gold-dust had been taken from the

claim.

X.

That the Court erred in overruling defendant's

objection to the following question asked witness

William A. Gilmore

:

''Q. What was the current value of the Daisy

Claim for the year 1901 ?"

—in answer to which question witness testified that

the current value of the Daisy Claim was one hun-

dred thousand dollars.
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XI.

That the Court erred in overruling defendant 's ob-

jection to the following question asked of witness

Gilmore

:

*'Q. Why did you file an attorney's lien?"

XII.

That the Court erred in overruling defendant 's ob-

jection to the hj^pothetical question asked of expert

witness Albert Fink.

XIII.

The Court erred in overruling defendant's objec-

tion to the hypothetical question asked of expert wit-

ness O. D. Cochran.
XIV.

That the Court erred in overruling objection of

defendant to the hypothetical question asked of ex-

pert witness S. T. Jeffreys.

XV.

That the Court erred in overruling defendant's

objection to the hypothetical question asked of ex-

pert witness James W. Bell.

XVI.

The Court erred in overruling defendant's objec-

tion to the question asked of the witness, A. G. Mc-

Bride

:

''Q. What did Mr. Orton offer you for it this

summer?"
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—to which question under the ruling of the Court

witness answered, "$1500.00."

XVII.

The Court erred in overruling defendant's objec-

tion to the question asked of the witness, A. G. Mc-

Bride :

"Q. How much money did you receieve from the

claim this siunmerf"

—which question witness, under ruling of the

Court answered, "About $4,000.00."

XVIII.

The Court erred in overruling the defendant's ob-

jection to the following question asked of the wit-

ness, A. G. McBride:

"Q. You refused Mr. Orton's offer of $1500, for

the claim, did you*?"

XIX.

The Court erred in overruling the defendant 's ob-

jection to the following question asked the witness,

A. G. McBride:

"Q. Can you give me, Mr. McBride, the total

amount of money you have received to date from the

Daisy Claim over and above the expenses incurred in

relation to the same ? '

'

—to which question, under the ruling of the Court,

witness answered, "Between four and five thousand

dollars."
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XX.

That the Court erred in giving the jmy the fol-

lowing instruction:

"In determining this question, you must consider

and determine what was the understanding of both

McBride, the defendant, and Gilmore, the plaintiff,

at the time the contract of emplo^Tiient was entered

into in respect to the party or parties to the contract

in view of all the language and conduct of both par-

ties at the time as well as at all times since up to the

time when the services were at an end, and you should

especially consider and compare the testimony of

both parties to this action on that head, and should

further consider how the testimony of each party

tallies with his conduct and deportment, as disclosed

by the evidence, from the negotiations leading to the

contract of emplojTnent up to the close of the testi-

mony in this case.
'

'

XXI.

That the Court erred in giving the jury the follow-

ing instruction

:

"Should you decide that all the services sued for

were performed by the plaintiff on his own behalf

alone in pursuance of an emplo^nnent of him per-

sonally by the defendant, then you should consider

and determine, if you believe the contract bound de-

fendant to pay a reasonable fee, first, what was the

reasonable value of the plaintiff's services in and
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about recovering possession of an undivided inter-

est in the Daisy Mining Claim; and, second, what

was the reasonable value of the plaintiff's services in

collecting the rents and royalties on said claim, both

those covered by the judgment and those which were

not included in the judgment."

XXII.

The Court erred in giving to the jury the follow-

ing instruction

:

"In your efforts to arrive at a just determination

of the value of plaintiff's ser^dces, you are instructed

that you are at liberty to consider as a basis for your

conclusion upon this point, the value of the defend-

ant's interest in 4;he Daisy Claim up to the present

time, and in determining the value of this interest,

you have a right to take into your computation what

the defendant's share of the output in gold of the

Daisy Mine has been since he acquired his interest

in the claim, in connection with the other evidence

in the case tending to show its true value."

XXIII.

That the Court erred in giving to the jury the fol-

lowing instruction

:

"I further instruct you that the plaintiff is not

limited in the amount he may recover, if the evidence

warrants a recovery for more, by the amount set

forth in the so-called attorney's lien filed by him, but
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you must be guided to a conclusion by what in your

opinion from the examination of all the evidence in

the case, including the evidence of the filing of the

lien, is a reasonable and fair compensation for the

services rendered by the plaintiff for the defendant. '

'

XXIV.

That the Court erred in giving to the jury the fol-

lowing instruction:

**In determining the credibility and weight of ex-

pert testimony such as that of the attorneys testify-

ing in this case, you should consider their testimony

in connection with all the other evidence in the case.

Its weight will be determined by the character, the

capacity and the state of mind of the experts them-

selves. In your estimate of the value of the testi-

mony upon the question of what is the reasonable

value of the testimony of any professional or expert

witness called in this case, you will apply your own

knowledge and ideas to the matters of fact shown by

the evidence, and you have the right to examine the

opinions of such witnesses in the light of your gen-

eral knowledge. As between the varying estimates

of the experts, too, you are to give the greater weight

to the estimates of those which are most in accord

with your own intelligence and reason. '

'

XXV.
That the Court erred in giving to the jury the fol-

lowing instruction

:
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''If you should decide from the evidence that by

reason of Mr. Gilmore's absence from Nome, it be-

came necessary to employ another attorney to con-

duct the suit in Mr. Gilmore's absence, then if you

further decide that the plaintiff's em^Dloyment was

to conduct the case of McBride vs. Coy to a final re-

covery of the defendant's interest in the Daisy Claim,

the necessary expense so incurred should be borne

by the plaintiff in this action, Mr. Gilmore, and you

will then be authorized to deduct the substitute at-

torney's fees from the fee to which Mr. Gilmore

would otherwise be entitled under his contract of em-

ployment. So, if still another attorney's services

was rendered necessary in the reasonable, proper and

efficient prosecution of the suit of McBride vs. Coy

by either the inability or unwillingness of Mr. Gil-

more to perform the services which the other attor-

neys performed in his stead, and you should so find,

then any reasonable fee which you may find was paid

to said attorney would be chargeable to Mr. Gilmore,

if you find the contract of emxDloyment to have been

as I have just stated it, and might be deducted from

the fees which you shall decide Mr. Gilmore has rea-

sonably earned, together with what he would have

reasonably earned had he himself performed the ser-

vices rendered by the other attorney."
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XXVI.

That the Court erred in giving to the jury the fol-

lowing instruction:

''I instruct you, gentlemen, that in ascertaining

the reasonable value of the services of plaintiff you

will consider the nature of the litigation, the amount

involved and the interests at stake, the capacity and

fitness of plaintiff for the required work, the services

and labor rendered by plaintiff, the length of time oc-

cupied by him and the benefit, if any, derived by de-

fendant from the litigation, the risk plaintiff ran in

getting no compensation upon failure to recover de-

fendant 's interest in the Daisy Claim, if this was the

contract, and the fact that plaintiff advanced costs

on behalf of his client, in case you find plaintiff did

so. You should take all the evidence in the case and

exercise a sound discretion and judgment thereon,

and allow plaintiff such reasonable amount as you

may believe he is justly entitled to, not to exceed the

balance claimed in the complaint, in case you decide

that plaintiff is entitled to recover."

XXVII.

That the Court erred in refusing to give the fol-

lowing instruction, requested by the defendant:

"I charge you that plaintiff is not entitled to re-

cover in this action, and your verdict upon the action

brought by him must be for the defendant."
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XXVIII.

That the Court erred in refusing to give the fol-

lowing instruction, requested by the defendant:

"I charge you that if you find from the evidence

that defendant employed the firm of Davis & Gil-

more to render the services for the value of which

plaintiff has brought this action, then such employ-

ment was a joint one for the perfomiance of which

this plaintiff cannot base an action in his own name,

and your verdict must be for the defendant. '

'

XXIX.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

''Where two attorneys are publicly practicing law

as a partnership, I charge you that a client has the

right to believe that in retaining one attorney he is

retaining the firm in the absence of any special con-

tract to the contrary, and in the absence of knowledge

to the contrary."

XXX.
That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

"I charge you in this case that unless you find

from the evidence that there was a special mider-

standing and agreement between plaintiff and de-

fendant that i^laintiff alone was employed by defend-

ant, then there is a presmnption that the defendant

in employing the plaintiff while acting as a member
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of tlie firm of Davis & Gilmore, emploj^ed and re-

tained that firm.
'

'

XXXI.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

"If you find from the testimony that the firm of

Davis & Gilmore was employed by the defendant to

perform the services on which plaintiff bases his ac-

tion and that some of such services were performed

under employment of the firm, but that plaintiff and

said Davis did dissolve partnership without the

knowledge of defendant, and no consent to plaintiff 's

individual conduct of the litigation was given by de-

fendant, then I charge you that plaintiff cannot

maintain this action in his own name, and your ver-

dict must be for the defendant as to plaintiff's cause

of action."

XXXII.

That the Court erred in refusing to give the follow-

ing instruction requested by the defendant:

"So, if you find that the agreement between plain-

tiff and defendant was that defendant was to fix the

fee; and if you further find that he had fixed it in

the sum of $500.00, and that such sum for the ser-

vices rendered by plaintiff was not such an unrea-

sonable fee as to warrant you in believing defend-

ant to be actuated by bad faith, I charge you that you

cannot fix the value of plaintiff's services in more
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than $500.00, and plaintiff having admitted that he

had received more than that smn from defendant

your verdict must be for the defendant as to the

plaintiff's cause of action."

XXXIII.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

*'In determining what is the reasonable value of

plaintiff's services you should not take into consid-

eration the value of the interest claimed by defend-

ant in the suit brought by plaintiff, or the value of the

interest recovered in said suit was after judgment

had been obtained in said suit."

XXXIV.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant

:

"In determining what is the reasonable value of

plaintiff's services rendered to defendant in the suit

brought by him, to wit, McBride vs. Coy et al., you

should not take into consideration what rents and

profits the defendant realized from the interest re-

covered in said suit after the judgment had been ob-

tained therein."

XXXV.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant

:
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"In determining what is the reasonable value of

plaintiff's services rendered in the suit of McBride

vs. Co}^ et al., you may take into consideration the

value of the property involved in said suit at the

time plaintiff was employed by the defendant and

said suit was begun, and the value of the money and

property recovered in said suit at the time of the ren-

dering of the judgment in the case."

XXXVI.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

''You are not bound to accept the testimony of the

attorneys offered by the plaintiff as expert witnesses

as conclusive upon the question as to what is the rea-

sonable value of plaintiff's services; you should con-

sider and be governed by all the evidence in the case

bearing on the question, and apply ypur own experi-

ence and knowledge of the character of such ser^dces

in determining whether you will acce^^t the value

placed upon such services by the expert witnesses."

XXXVII.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

"What attorneys have testified concerning the

value of plaintiff's services is not conclusive upon

you, and such testimony may be only considered by

you as an aid in determining through your own un-
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derstanding and intelligence what is the reasonable

value of plaintiff's services under the testimony and

circumstances of this case."

XXXVIII.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

'

' If you find that plaintiff has made demands upon

defendant for his services inconsistent with what he

is now claiming in this action, then I charge you that

you have a right to consider that fact in determining

what is the reasonable value of his services."

XXXIX.
That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

"I charge you that plaintiff's services rendered in

the suit of McBride vs. Coy et al., prior to the filing

of the attorney's lien by plaintiff in said suit cannot

be fixed in any greater amount than he has claimed

for such ser^dces in said lien.

xxxx.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

"I charge you that as far as the services rendered

in the suit of McBride vs. Coy et al., prior to the fil-

ing of the attorney's lien, plaintiff is bound by the

amount fixed by him in said lien, unless you find from
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the testimony that the amount so fixed by him in said

lien was fixed through misapprehension or mistake. '

'

XXXXI.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

"I charge you that an attorney stands in a posi-

tion of trust and confidence in relation to his busi-

ness with his client, and that the utmost good faith

should be exercised by an attorney in dealing with

his client in all his transactions."

XXXXII.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

"I charge you that any services rendered by plain-

tiff to defendant outside of the regular and ordinary

duties of any attorney, the value thereof should be

fixed by you at the sum that said services could be

performed by other competent persons who were not

attorneys. '

'

XXXXIII.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

'

' So, that as far as collecting the royalties for de-

fendant and remitting the same to defendant, you

should only fix the value of such services as to what

are usually charged by competent and trustworthy

persons for such services."
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XXXXIV.

That the Court erred in refusing to give the fol-

lowing instruction requested by the defendant:

"If you find that plaintiff has made demands upon

defendant for his services inconsistent with what he

is now claiming in this action, then I charge you that

you have a right to consider that fact in determining

what is the reasonable value of his services."

xxxxv.

The Court erred in overruling the motion for a

new trial made by the defendant.

XXXXVI.

The Court erred in rendering judgment upon the

verdict against the defendant in faA^or of plaintiff.

Wherefore, the said defendant, A. G. McBride,

prays that the judgment of the said District Court

for the District of Alaska, Second Division, be re-

versed, set aside, and held for naught, and that said

Court be directed to grant a new trial in said cause.

C. S. JOHNSON and

A. J. DALY,

Attorneys for Defendant.

[Endorsed] : No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. William A. Gilmore, Plaintiff, vs. A. G. Mc-

Bride, Defendant. Assignment of Errors. Filed in
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the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Mar. 17, 1906. Jno. H.

Dunn, Clerk. By , Deputy. Chas. S.

Johnson & A. J. Daly, Attorneys for Defendant.

In the United States District Court, in and for the

District of Alaska, Second Division.

WILLIAM A. GILMOEE,

Plaintiff,

YS.

A. G. McBRIDE,

Defendant.

Petition for Writ of Error.

A. G. McBride, the defendant in the above-entitled

cause, feeling himself aggrieved by the verdict of the

jury and the judgment entered upon said verdict on

the 10th day of January, 1906, comes now by the un-

dersigned, his attorneys, and petitions said Court for

an order allowing said defendant to procure a writ

of error to the Honorable United States Circuit

Court of Appeals for the Ninth Circuit, under and

according to the laws of the United States in that

behalf made and provided. And that also an order

be made fixing the amount of security which defend-

ant shall give, and furnish, upon said writ of error,

and that upon the giving of such security, all further
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proceedings in this court be suspended and stayed

until the termination of said writ of error by the said

Circuit Court of Appeals, and your petitioner will

ever pray.

Dated March 17th, 1906.

CHAS. S. JOHNSON,

A. J. DALY,

Attorneys for Defendant.

Service of copy of above petition for writ of error

is hereby admitted this 17th day of March, 1906.

A. J. BEUNER and

WILLIAM A. GILMORE,

Attorneys for Plaintiff.

[Endorsed] : No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. William A. Grilmore, Plaintiff, vs. A. G. Mc-

Bride, Defendant. Petition for Writ of Error.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 17, 1906.

Jno. H. Dunn, Clerk. By , Deputy. Chas.

S. Johnson and A. J. Daly, Attorneys for Def

.
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In the United States District Court, in and for the

^District of Alaska, Second Division, l

WILLIAM A. GILMORE,

vs.

A. G. McBEIDE,

Plaintiff,

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, A. G.

McBride, as principal, and Frank H. Thatcher and

Howard B. Ames, as sureties, are held and firmly

bound unto AVilliam A. Gilmore, plaintiff above

named and defendant in error, in the sum of two

thousand dollars ($2,000.00), to be paid to the said

William A. Gilmore, his heirs, executors, adminis-

trators, or assigns, to which payment well and truly

to be made we bind ourselves, our heirs, executors,

administrators, jointly and severally by these pres-

ents.

Sealed with our seals and dated this 17th day of

March, 1906.

Whereas, the above-named defendant, A. G. Mc-

Bride, has sued out a writ of error to the United

States Circuit Court of Appeals for the Ninth Ju-

dicial Circuit to reverse the judgment rendered

against him in the above-entitled action by the United
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States District Court for the District of Alaska, Sec-

ond Division.

Now, therefore, the condition of the above obliga-

tion is such that if the above-named A. G. McBride

shall prosecute said writ to effect and shall answer

all costs and damages, if he shall fail to make good

his plea, then this obligation to be void ; otherwise to

remain in full force and effect.

A. G. McBRIDE. [Seal]

By A. J. DALY,
His Attorney.

FRANK H. THATCHER. [Seal]

H. B. AMES. [Seal]

United States of America,

District of Alaska,—ss.

Frank H. Thatcher and Howard B. Ames, being

first duly sworn, each for himself and not one for

the other, deposes and says

:

That I am worth the sum of two thousand dollars

($2,000) over and above all debts and liabilities and

exclusive of property exempt from execution.

FRANK H. THATCHER.
H. B. AMES.

Subscribed and sworn to before me this 17th day

of March, 1906.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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The within bond is hereby approved this 17th day

of March, 1906.

ALFRED S. MOORE,

United States District Judge for the District of

Alaska, Second Division.

[Endorsed] : No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. William A. Gilmore, Plaintiff, vs. A. G. Mc-

Bride, Defendant. Bond on Writ of Error. Filed

in the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Mar. 17, 1906. Jno. H.

Dunn, Clerk. By , Deputy. Chas. S.

Johnson and A. J. Daly, Attorneys for Defendant.

Civil Bonds No. 3, page 201.

In the United States District Court, in and for the

District of Alaska, Second Division.

WILLIAM A. GILMORE,

Plaintiff,

vs.

A. G. McBRIDE,

Defendant.

Order Allowing Writ of Error.

Upon motion of Chas. S. Johnson and Alfred J.

Daly, attorneys for defendant, and upon filing the
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petition for writ of error and filing assignment of

errors,

It is ordered that a writ of error be and hereby is

allowed to have reviewed in the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, the

judgment heretofore entered herein, and that the

amount of the undertaking and said writ of error be

and is hereby fixed at two thousand dollars $(2,000.-

00) which, when given, shall act as a supersedeas, and

stay all proceedings in this court.

Done in open court this 17th day of March, 1906.

ALFRED S. MOORE,
Judge of the District Court for the District of

Alaska, Second Division.

[Endorsed] : No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. William A. Gilmore, Plaintiff, vs. A. G. Mc-

Bride, Defendant. Order Allowing Writ of Error.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 17, 1906.

Jno. H. Dunn, Clerk. By , Deputy.

Chas. S. Johnson and A. J. Daly, Attorneys for Def.

Recorded Vol. 4, Orders and Judgments, p. 162.
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In the United States District Court, in and for the

District of Alaska, Second Division.

WILLIAJVI A. GILMOEE,

Plaintiff and Defendant in Error,

vs.

A. G. McBRIDE,

Defendant and Plaintiff in Error.

Writ of Error.

(Copy).

The President of the United States of America, to

the Honorable ALFRED S. MOORE, Judge of

the United States District Court for the Dis-

trict of Alaska, Second Division, Greeting:

Because in the records and j)roceedings, as also in

the rendition of the judgment of a plea which is in

said District Court before you, and between William

A. Gihnore, plaintiff and defendant in error, and

A. G. McBride, defendant and plaintiff in error, a

manifest error hath happened to the great prejudice

and damage of said defendant, A. G. McBride, as by

his said complaint appears, we being willing that er-

ror, if any hath been, should be duly corrected and

full and speedy justice done to the party aforesaid,

in this behalf command you if judgment be therein

given, that then under your seal and distinctly and

openly you send the records and proceedings afore-

said, with all things concerning the same, to the
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United States Circuit Court of Appeals for the Ninth

Circuit, in the city of San Francisco, in the State of

California, together with this writ, so as to have the

same at the said place on the 16th day of April, 1906.

That the records and proceedings aforesaid being in-

spected, said Circuit Court of Appeals may cause

further to be done therein to correct those errors

what of right and according to the laws and customs

of the United States should be done.

Witness, the Honorable MELVILLE FULLEE,

Chief Justice of the Suj^reme Court of the United

States, this 17th day of March, A. D. 1906.

Attest my hand and the seal of the United States

District Court for the District of Alaska, Second Di-

vision, at the clerk's office, at Nome, Alaska, the day

and year last above written.

[Court Seal] JNO. H. DUNN,
Clerk of the United States District Court for the

District of Alaska, Second Di\dsion.

It is hereby ordered that the above writ be allowed.

ALFRED S. MOORE,

Judge of the District Court for the District of

Alaska, Second Division.

I hereby certify that a true copy of the original

writ of error issued in the above-entitled action was

lodged in my office this 17th day of March, 1906, by

defendant, and plaintiff in error.

[Court Seal] JNO. H. DUNN,
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Clerk of the United States District Court for tlie

District of Alaska, Second Di^dsion.

By Angus McBride,

Deputy.

Service of copy of the within writ of error is here-

by admitted this 17th day of March, 1906.

A. J. BEUNER and

WILLIAM A. GILMORE,

Attorneys for Plaintiff and Defendant in Error.

[Endorsed] : No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. William A. Gilmore, Plaintiff and Defendant

in Error, vs. A. G. jMcBride, Defendant and Plaintiff

in Error. Lodged Copy Writ of Error. Filed in

the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Mar. 17, 1906. Jno. H.

Dunn, Clerk. By , Deputy. ,

Attorney for .

UNITED STATES OF AMERICA.

United States District Court, District of Alaska, Sec-

ond Division.

Cause No. 1307.

W. A. GILMORE,
Plaintiff,

vs.

A. G. McBRIDE,
Defendant.
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Praecipe for Transcript.

To the Clerk of the Above-entitled Court

:

You will please make transcript of complaint,

summons, answer and cross-complaint, amended com-

plaint, amended answer and cross-complaint, reply,

trial entries, verdict, instructions, motion for new

trial, order overruling motion, judgment.

A. J. DALY,

Atty. for Plff.

Notice.—Attorneys will please endorse their own

filings.

Rule 47.

[Endorsed]: Cause No. 1307. U. S. District

Court, District of Alaska, Second Division. Wm
A. Gilmore, Plaintiff, vs. A. G. McBride, Defendant

Praecipe. Filed in the office of the Clerk of the Dist

Court of Alaska, Second Division, at Nome. Jan

19, 1906. Jno. H. Dunn, Clerk. By

Deputy. Filed , 190 . By

Deputy Clerk.
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In the District Court, in and for the District of

Alaska, Second Division.

No. 1307.

WILLIAM A. GILMORE,

Plaintiff,

vs.

A. G. McBRIDE,
Defendant.

Clerk's Certificate to Transcript.

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 223, both in-

clusive, is a true and exact transcript of the com-

plaint, summons, answer and cross-complaint,

amended complaint, amended answer and cross-com-

plaint, reply to amended answer and cross-complaint,

minutes of court during trial, verdict, motion for

new trial, minute order motion for new trial over-

ruled, judgment, the same constituting the judgment-

roll, bill of exceptions, assignment of errors, petition

for writ of error, bond on writ of error, order allow-

ing writ of error, lodged copy writ of error, praecipe

for transcript, in the case of William A. Gilmore,

plaintiff, vs. A. G. McBride, defendant. No. 1307, this

court, and of the whole thereof as appears from the

records and files in my office at Nome, Alaska; and
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further certify that the original writ of error and the

original citation in the above-entitled cause are at-

tached to this transcript.

Cost of transcript, $67.40, paid by A. J. Daly, at-

torney for defendant.

In witness whereof I have hereunto set my hand

and affixed the seal of said court this 13th day of

June, A. D. 1906.

[Seal] JOHN H. DUNN,

Clerk of the District Court of Alaska, Second Divi-

sion.

By Angus McBride,

Deputy Clerk.

In the United States District Court, in and for the

District of Alaska, Second Division.

WILLIAM A. GILMORE,

Plaintiff and Defendant in Error,

vs.

A. G. McBRIDE,

Defendant and Plaintiff in Error.

Writ of Error,

(Original).

The President of the United States of America, to the

Honorable ALFRED S. MOORE, Judge of the

United States District Court for the District of

Alaska, Second Division, Greeting:



270 William A. Gilmore

Because in the records and proceedings, as also in

the rendition of the judgment of a plea which is in

said District Court before 3^ou, and between William

A. Gilmore, plaintiff and defendant in error, and A.

G. McBride, defendant and plaintiff in error, a man-

ifest error hath happened to the great prejudice and

damage of said defendant, A. G. McBride, as by his

complaint appears; we being willing that error,

if any hath been, should be duly corrected and full

and speedy justice done to the part}^ aforesaid, in this

behalf command you if judgment be therein given,

that then under your senl and distinctly and openly

you send the records and proceedings aforesaid, with

all things concerning the same, to the United States

Circuit Court of Appeals for the Ninth Circuit, in

the city of San Francisco, in the State of California,

together with this writ, so as to have the same at the

said place on the 16th day of April, 1906. That the

records and proceedings aforesaid being inspected,

said Circuit Court of Appeals m.ay cause further to

be done therein to correct those errors what of right

and according to the laws and customs of the United

States should be done.

Witness, the Honorable lilELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 17th day of March, A. D. 1906.

Attest my hand and the seal of the United States

District Court for the District of Alaska, Second
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Division, at the clerk's office at Nome, Alaska, the

day and year last above written.

[Seal] JNO. H. DUNN,

Clerk of the United States District Court for the

District of Alaska, Second Division.

It is hereby ordered that the above writ be allowed.

ALFRED S. MOORE,

Judge of the District Court, for the District of

Alaska, Second Division.

I hereb}^ certify that a true copy of the original

writ of error issued in the above-entitled action was

lodged in my office this 17th day of March, 1906, by

defendant, and plaintiff in error.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court for the

District of Alaska, Second Division.

By Angus McBride,

Deputy.

Service of copj' of the within writ of error is here-

by admitted this 17th day of March, 1906.

A. J. BRUNER and

WILLIAM A. GILMORE,

Attorneys for Plaintiff and Defendant in Error.

[Endorsed] : No. 1307. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. William A. Gilmore, Plaintiff and Defendant

in Error, Plaintiff, vs. A. G. McBride, Defendant

and Plaintiff in Error, Defendant. Writ of Error.
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Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 17, 1906.

Jno. H. Dunn, Clerk. By , Deputy.

In the United States District Court, in and for the

District of Alaska, Second Division.

WILLIAM A. GILMORE,

Plaintiff and Defendant in Error,

vs.

A. G. McBRIDE,

Defendant and Plaintiff in Error.

Citation.

The President of the United States, to William A.

Gilmore, Defendant in Error, and to His At-

torneys, Greeting:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Appeals

for the Mnth Circuit, to be held in the city of San

Francisco, State of California, within thirty days

from the date of this writ, pursuant to a writ of error

filed in the clerk's office of the United States District

Court for the District of Alaska, Second Division,

wherein A. G. McBride is jolaintiff in error, and you,

the said William A. Gilmore, are defendant in error,

to show cause, if any there be, why the judgment ren-

dered against plaintiff in error as in said writ of

error mentioned, should not be corrected and why
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speedy justice should not be done the parties in that

behalf.

Witness, the Honorabl- MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States this 17th day of March, 1906; also

Witness, the Honorable ALFRED S. MOORE,

Judge of the L^nited States District Court for the

District of Alaska, Second Division, this 17th day

of March, 1906.

ALFRED S. MOORE,

Judge of the Ignited States District Court for the

Dist. of Alaska, Second Division.

Attest my hand and the seal of the United States

District Court for the District of Alaska, Second

Division, at the clerk's office at Xome, Alaska, the day

and year last above written.

[Seal] JNO. H. DUNN,

Clerk of the United States District Court for the

District of Alaska, Second Division.

United States of America,

District of Alaska,—ss.

Due ser^vdce of the within citation is hereby ac-

knowledged this 17th day of March, 1906.

A. J. BRUNER and

WILLIAM A. GILMORE,

Attorneys for Plaintiff and Defendant in Error.
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[Endorsed] : No. 1307. In the United States Dis-

trict Court for tlie District of Alaska, Second Divi-

sion. William A. Gilmore, Plaintiff and Defendant

in Error, Plaintiff, vs. A. G. McBride, Defendant and

Plaintiff in Error, Defendant. Citation. Filed in

the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Mar. 17, 1906. Jno. H.

Dunn, Clerk. By , Deputy.

[Endorsed]: No. 1318. United States Circuit

Court of Appeals for the Ninth Circuit. A. G. Mc-

Bride, Plaintiff in Error, vs. William A. Gilmore,

Defendant in Error. Transcript of Record. Upon

Writ of Error to the United States District Court for

the District of Alaska, Second Division.

Filed July 2, 1906.

F. D. MONCKTON,
Clerk.


